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“How to Understand Banks” is a simple, direct and readily understandable description of the 
mechanism of banking. It is the first book to explain in non-technical terms what the work of a 
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BUSINESS LAW-—Principles and Cases 


By Haron F. Lusk, J. D., Assistant Professor of Business Law, University of Indiana 
728 Pages; Price $4.00 
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the legal aspects of trust investing as exemplified in the five jurisdictions here presented ; to analyze 
the investment policies and accomplishments of leading trust institutions in five major cities cover- 
ing 196 testamentary trusts of various sizes; to consider some economic trends and problems of 


trust investing. Carefully documented throughout, this book will prove invaluable to accountants 
and executives interested in trust investments. 





SEND FOR COPIES ON APPROVAL 





Business Publications, Inc. 


332 South Michigan Avenue 
CHICAGO 





t 








She 
TAX MAGAZINE 


PUBLISHED MONTHLY BY COMMERCE CLEARING HOUSE, INC., LOOSE LEAF SERVICE DIVISION 
OF THE CORPORATION TRUST COMPANY, 205 WEST MONROE STREET, CHICAGO 


This magazine is pub- 
lished to promote sound 
thought in economic, legal 
and accounting principles 
relating to all Federal and 
state taxation. To this end 
it contains signed articles 
on tax subjects of current 
interest, reports on pend- 
ing tax legislation, court 
decisions and administra- 
tive rulings relating to tax 
laws, and other tax infor- 
mation, book reviews, etc. 
The editorial policy is to 
allow frank discussion of 
tax issues. On this basis 
contributions are invited. 
The editors will exercise 
care in checking on the ac- 
curacy of data printed, but 
responsibility is not as- 
sumed for the contents of 
the articles or for the 
opinions of which expres- 
sion is allowed. 


Editor 
ERIC G. LEANDER 


Washington Editor 
LYMAN L. LONG 


Business Manager 
GEO. J. ZAHRINGER 


Circulation Manager 
M. S. HIXSON 


Contents for 
NOVEMBER, 1935 


Vol. 13 No. Il 


General: 


The Compromise of Federal Taxes and Penalties 

Allen H. Gardner 
Property Transfers Between Corporations. ..John W. Beveridge 
Equity in the Administration of Federal Taxes Robert H. Jackson 
Problems of Federal Taxation E. C. Alvord 
Fred H. Clausen 
Walter H. Weil 


Corporate Net Income: Allocation for State Income Taxation. . 
Robert S. Ford 655 


Carmack Waterhouse 664 


The Concern of Business About Taxation 


Paying Taxes Without Needless Pain 


The Capital Stock Tax—lII 


Digests of Articles on Taxation in Current Legal Periodicals... 671 
State Tax Calendar 


Pending State Tax Legislation 


Court Decisions 

Significant Decisions of the Board of Tax Appeals .................. 
Washington Tax Talk 

Rulings of the Bureau of Internal Revenue 


Amendments of Regulations 


SUBSCRIPTION PRICE: $3.00 PER YEAR; SINGLE COPIES, 25 CENTS 


Entered as second-class matter October 19, 1934, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879 


Copyright 1935, by Commerce Clearing House, Inc. 





WILLIAM W. 
me ARNOLD 
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Sources of Compromise Power 


HE TERM “compromise,” as employed in the 
administration of Federal internal-revenue laws, 
normally means the settlement of claims pur- 
suant to Sections 3229 and 3469 of the Revised 
Statutes. Those sections, and by derivation the 
word “compromise” itself, refer only to the adjust- 
ment of claims in favor of the United States,’ 
although the term is sometimes loosely applied to 
the settlement of claims against the Federal Govern- 
ment. 
Section 3229, Revised Statutes, empowers the 
Commissioner of Internal Revenue, with the advice 


| and consent of the Secretary of the Treasury, to 


“compromise any civil or criminal case arising under 
the internal-revenue laws instead of commencing 
suit thereon * * *.” By Section 3469, R. S., the 
Secretary of the Treasury is authorized to com- 
promise any claim in favor of the United States, 
other than one arising under the postal laws, upon 
a detailed report and recommendation by a district 
attorney, or any special attorney or agent having 
charge of any such claim, and the concurring recom- 
mendation of the Solicitor of the Treasury. Where, 
however, the case is referred to the Department of 
Justice for court prosecution, the decision on the 


“ Member of the Washington, D. C., bar. 
723 Op. A. G. 507 (1901). 


question of a compromise, whether under Sec- 
tion 3229 or Section 3469, R. S., vests in that Depart- 
ment? in accordance with Section 5 of Executive 
Order No. 6166, of June 10, 1933.3 Thus, it may be 
said with substantial accuracy that compromise offers 
fall within Treasury Department jurisdiction before, 
and in Department of Justice jurisdiction after, a 
reference to the latter Department for court 
prosecution. 


Interpretation of the Law and Treasury 
Compromise Policies 


HE original Act* which gave birth, in some- 

what abbreviated form, to Section 3229, R. S., 
conferred power to compromise in all cases arising 
under internal-revenue laws where, instead of com- 
mencing or proceeding with a suit, “it may appear 
to the Commissioner of Internal Revenue to be for 
the interest of the United States to compromise the 
same.” The omission from Section 3229 of the 
words “for the interest of the United States” could 
hardly have been intended to restrict the power con- 
tained in the parent statute.® One might naturally 
conclude, therefore, that the statute empowered the 
designated officials to compromise whenever such 
action appeared beneficial to the United States. 


But the term “compromise” does not mean to sur- 
render, remit, or give, but rather to “adjust and set- 
tle by mutual concessions.”® Hence, the broad 
power, otherwise implied in the phrase “for the in- 
terest of the United States,” is somewhat restricted 
by the limits of the word “compromise.” The some- 
what conflicting implications of the two terms, when 
considered separately, are apparently responsible in 
good measure for the varying departmental inter- 
pretations of, and administrative policies under, this 
compromise power. 


It has been held or implied rather uniformly by 
the attorney-generals, whom secretaries of the Treas- 
ury have frequently consulted on this problem, that 
the Treasury officials designated in Sections 3229 
and 3469, R. S., may not compromise a tax claim 
where the liability is certain and the taxpayer 


2Op. A. G. of Oct. 2, 1934, Int. Rev. Cum. Bull., Vol. XIII, No. 2, 
pp. 445, 446. ; 

3 Int. Rev. Cum. Bull., Vol. XIII, No. 2, pp. 448, 449. This order 
was promulgated pursuant to Section 16 of the Act of March 3, 1933 
(47 Stat. 1517). 

4 Act of July 20, 1868, c. 186, Section 102, 15 Stat. 125, 166. 

5 31 Op. A. G. 459 (1919). 

616 Op. A. G. 248 (1879); 23 Op. A. G. 18 (1900); Webster’s New 
International Dictionary. 
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solvent.’ The situation has frequently been uncer- 
tain, however, under other circumstances. Two 
opinions of the Department of Justice, stressing the 
Treasury’s inability to compromise the certain tax 
liability of a solvent taxpayer, have perhaps been 
open to the interpretation that a compromise might 
be authorized, though the liability is clear, and 
collection probable (because of government priori- 
ties), provided the taxpayer is insolvent. And a 
number of the opinions have expressly or impliedly 
stated that penalty and interest charges, collectible 
and legally due, may be compromised where, by 
reason of disparity between the charge and the culpa- 
bility, or for other reasons, it is unjust and inequi- 
table to exact the amount.® But the majority of the 
pronouncements of the Department of Justice, par- 
ticularly those in recent years, have assumed the 
more nearly inflexible position that the Treasury 
power to compromise exists only where liability, 
whether for tax, penalty, or interest, or collection 
thereof, is doubtful.”° 

It is not surprising that the variations in the rul- 
ings of the attorney-generals have been reflected in 
Treasury compromise policy. A few years ago in- 
solvency was a factor, apart from the question of 
collectibility, in compromise negotiations; similarly 
circumstances were often deemed sufficient to war- 
rant the compromise of penalties and interest as- 
serted in amounts overshadowing the offense. But 
at present the Treasury officials reject all offers in 
compromise, regardless of extraordinary circum- 
stances of severity or hardship, unless they are dubi- 
ous of their ability either to secure judgment or 
to collect thereon. 


This question of determining the precise bounds of 
the compromise power is admittedly difficult. Cogent 
arguments can be offered to support the present 
policy. The word “ compromise” implies mutual con- 
cessions.1! The compromise power is a strictly fiscal 
power to. be exercised upon fiscal considerations 
alone.? If Congress had intended to grant Treas- 
ury officials discretionary authority to remit or 
release claims without adequate monetary consider- 
ation, it could have so provided. Instead of such a 
’ provision, Congress has repealed ** the statute con- 
ferring limited power under specified circumstances 
to remit fines, penalties, or forfeitures.* Hence, for 
these and other reasons there is substantial support 
for the position that the government must exact the 
last farthing which the law and circumstances 
permit. 


But there are other considerations suggesting that 
greater discretion may lie in the Treasury officials. 


712 Op. A. & ane (1868) 5 16 Op. G. 7 (1879) 16 Op. A. G. 
259 (1879) ; . Op. 7. (1879) a Op. A 
A. G. 264 (1895). 23 a -_ 18 (1900) ; 36 Op. A 
A. G. of Oct. 24, 1933, Int. Rev Cum. Bull., Vol. XIII, No. 2, p. 442; 
Op. A. G. of Oct. y 3 1934, Int. Rev. Cum. Bull., na XII, No. 2, p. 445. 
816 Op. A. G. 248 (1879) ; 16 Op. oy — 617 (1879). 
917 Op. A. G. 213 (1881) ; 29 . G. 217 (1911); 


31 Op. A. G. 

459 (1919). 
1012 Op. A. G. 543 (1868); 16 Op. A. G. 259 (1879); 21 Op. A. G. 
> (1894); 21 Op. G. ye hey! 23 Op. / — 18 (1900) ; 23 Op. 


_ 631 (1902) x Op. A . 40 (1929) ; ae . G. of Oct. 24, 1933, 
fre Rev. Cum. Bull., Vol. xir “No. 
Int. Rev. ——, Bull, Vol. XIII, New 2 . 445, 
1116 Op. A. G. 248 (1879) ; 23 "Op. A . 18 (1900). 
1212 Op. A. G. 543 (1868) ; 21 a .. 264 (1895). 
13 “Onan 642, c. 356, 42 Stat. 858. 


. G. of Oct. 24, 1933, Int. Rev. Cum. Bull., 
pp. 442, 444, 
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» Pp. 442: Op. A. G. of Oct. 2, 1934, 
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The tone of the Statutes, with the terms “may com- 
promise,” * “with the advice and consent” ® of vari- 
ous officials, and “is authorized to compromise,” 
and the absence of any specific directions regarding, 
or limitations upon, the power, are somewhat indica- 
tive of a broad discretion. And the grant of power 
to compromise where such a step “may appear to the 
Commissioner of Internal Revenue to be for the 
interest of the United States,” contained in the stat- 
ute?” which, in somewhat modified form, was re- 
enacted into Section 3229, R. S., points in the same 
direction. The term, “compromise,” though normally 
requiring mutual concessions, should perhaps permit 
a surrender by one party of some right without a 
corresponding surrender by the other, provided the 
first party accomplishes some compensating benefit 
through the surrender. To illustrate, it might be 
permissible for the Treasury officials to compromise 
a clear and collectible liability if the forced payment 
of the entire liability would, through destruction of 
a business and loss of trade, injure other taxpayers 
and result in a net detriment to the Federal Govern- 
ment. Similarly, there might be justification for 
compromising a penalty, legally due and collectible, 
if the offense were unintentional and so slight in 
comparison to the penalty as to invite obstruction 
from an incensed, but honest, taxpayer. And there 
would be substantial support for the Treasury De- 
partment if it should make concessions, under the 
compromise provisions, out of proportion to the 
likelihood of defeat in order to avoid a dangerous and 
troublesome precedent. These illustrations are, 
however, admittedly open to the attack that circum- 
stances of the hypothetical character mentioned are 
probably of infrequent occurrence. Nevertheless, 
there is some reason to believe, despite the implica- 
tions of the word, “compromise,” that Treasury off- 
cials are given sufficient discretion to consider 
various factors in addition to that of the probabilities 
of collection from the particular taxpayer. 

One might fairly expect that Departmental con- 
struction would aid in the interpretation of laws as 
venerable as Sections 3229 and 3469 of the Revised 
Statutes of 1878, each of which was a reenactment 
of a similar earlier statute. Indeed, it might be urged 
that Congress in enacting Section 3469, R. S., ap- 
proved the ruling ** of the Attorney-General on the 
parent statute,’® and that such ruling has the force 
and effect of law.?° That ruling ** held that the stat- 
ute was passed to enable the Government to realize 
the largest amounts from money claims which might 
be of doubtful value or enforcement, and that the 
power of compromise was solely fiscal. It seems 
more likely, however, that the considerable variance 
in opinions of the attorney-generals on this question, 
though arising subsequent to the enactment of the 
Revised Statutes of 1878, opposes legislative sanc- 
tion ?° of administrative construction in this instance. 
It is of considerable interest in this connection that 


15 Section 3229, R. S. 
16 Section 3469, R. S. 
M Act of July 20, 1868, c. 186, Section 102, 15 Stat. 125, 166. 
812 Op. A. G. 543 (1 a. 
1 Act of March 3, 1863, c. 76, Section 10, 12 Stat. 740. 
2%” National Lead Co. v. "United States, 252 U.S. 140, 145, 146, 147, 64 
L. ed. 496, 499, 500; Brewster v. Gage, 280 U. S. 327, 336, 337, 74 L. ed. 
457, 462, 463; Universal Battery Co. v. United States, 281 U. S. 580, 583, 
584, 74'L. ed. 1051, 1055. 
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the latest Treasury regulation ** on the subject pro- 
vides for the compromise of “taxes, penalties, and/or 
interest, except that taxes legally due from a solvent 
taxpayer may not be compromised.” Thus, despite 
its present contrary policy, the Treasury Depart- 
ment is on record, by implication, as permitting 
under some circumstances, the compromise of col- 
lectible penalties and interest from even a solvent 
taxpayer, and of authorizing the compromise of col- 
lectible taxes from an insolvent party. 


Treasury officials are alert to the difficulties of the 
problem. One of them, as reported in a recent issue 
of THe Tax Macazine, has discussed the compli- 
cations at some length, defended the present policy 
of the Department on both technical and practical 
grounds, and given consideration to proposed 
changes in the law.” The article contains timely 
argument for strict construction of the law, and a 
reassuring emphasis upon the dangers of delegating 
too much discretion and authority to administrative 
officials. The position there taken is beyond argu- 
ment defensible, and, in truth, quite persuasive. 
Nevertheless, one may reply that the law is perhaps 
open to a more liberal interpretation, and that greater 
discretionary powers than those disclaimed are not 
repugnant to American traditions. But in any event, 
one may fairly conclude, in view of the Department 
of Justice opinions and Treasury expressions, that, 
barring statutory amendment, there is no immediate 
prospect for a change in the interpretation of the law. 


Legislative Relief in Some Penalty 
and Interest Cases 


HE discussion of this same Treasury spokesman 
on the advisability of a change in the statutory 
provision imposing a 25 per cent penalty for delay in 
filing returns, and his suggestion that the statutory 
interest rate on delinquent taxes be reduced to 6 per 
cent per annum are each to be commended. By 
rather general consent, there was need for liberaliza- 
tion of the law in these respects. It is a source of 
gratification that the Revenue Act of 1935, approved 
on August 30, 1935, modified these provisions. It 
was therein provided that interest accruing during 
any period of time after the enactment of the Act 
should be at the rate of 6 per cent per annum,”* and 
that, in the case of failure after said enactment to file 
an internal-revenue return within the prescribed 
time, there should be substituted for the 25 per cent 
penalty, graduated penalties of 5 per cent for.each 
thirty days of delinquency, with a maximum penalty 
limitation of 25 per cent.24 These provisions will 
doubtless afford substantial relief although one could 
have wished for their retroactive application. It 
seems probable that the need for the compromise of 
future interest accruals, except in the case of inabil- 
ity to pay, is removed inasmuch as the 6 per cent 
rate is generally deemed fair and equitable. But 
~ t Article 1206, Regulations 69, promulgated under the Revenue Act of 
192 There are Treasury Regulations interpreting later revenue acts, 
but they contain no statement on the subject matter. 
“ Arthur H. Kent, Assistant to the Assistant General Counsel for the 
Bureau of Internal Revenue, “The Treasury Point of View,” September, 
1935, issue of THE Tax MaGaziNE, pp. $11, S12, SiS. 


“ Section 404, Revenue Act of 1935. 
* Section 406, Revenue Act of 1935. 
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there is more doubt of the soundness of the penalty 
amendment which employs the calendar as the prin- 
cipal yardstick. Cases will likely arise where tax- 
payers charged with the maximum penalty of 25 per 
cent are less culpable than those penalized in the 
minimum amount. It would occasion no surprise if, 
after this amendment has had a reasonable trial 
period, there is demand for a statute specifically em- 
powering the Commissioner of Internal Revenue, 
with the advice and consent of the Secretary of the 
Treasury, to compromise ad valorem penalties for 
delinquency which are disproportionate to the 
offense. 


Compromise of Specific Penalties 


HE Department of Justice appears never to have 

denied the authority of Treasury officials to 
compromise the numerous specific penalties enacted 
for the enforcement of the internal-revenue laws. 
These specific penalties, unlike the ad valorem penal- 
ties at a fixed percentage of the tax, arise from statu- 
tory provisions imposing monetary fines not exceed- 
ing a certain amount, and imprisonment for not more 
than a specified period.”*> These specific monetary 
penalties, applying in most instances only to willful 
violations of the law, are to be collected by means 
of prosecution, and not through assessment.” It is 
accordingly clear that attainment of the maximum 
penalty is both expensive and uncertain. The Treas- 
ury Department, therefore, regularly compromises 
the specific penalties, unless deterred by special con- 
siderations, such as, for instance, the wisdom of mak- 
ing a public example of the worst offenders. Where 
compromise is warranted in these cases, the officials 
endeavor to fix the acceptable amount in accordance 
with a definite schedule which leaves as little as 
possible to discretion. Nevertheless, these com- 
promises probably call for the exercise of as much 
judgment and discretion as would be required to 
follow a more liberal policy in the compromise of 
taxes and ad valorem penalties generally. 


The Broad Power of the Attorney-General 


HIS article has thus far dealt almost exclusively 
with the compromise function of Treasury offi- 
cials, and not with consideration by the Department 
of Justice. Very frequently, however, cases are re- 
ferred to the latter Department for court action in 
which event the decision on compromise and settle- 
ment reposes exclusively in the Attorney-General 
and his subordinates.2”7_ The Attorney-General has 
recently ruled,”* following the lead of earlier opin- 
ions,2® that the authority of his Department in the 
disposition of cases is not limited to the compromise 
~ 35 Section 3167, Revised Statutes, as amended, as reenacted by section 
1115, Revenue Act of 1926, Act of Feb. 26, 1926, c. 27, 44 Stat. 9; 
Sertion 145, Revenue Act of 1934, Act of May 10, 1934, c. 277, 48 Stat. 
683, and many similar provisions of prior revenue acts. 
26 T edbetter v. Bailey, 274 Fed. 375 (District Court, W. D., N. C., 
July 30, 1921); Article 14, Treasury Regulations 47. 
27 Section 5, Executive Order No. 6166, of June 10, 1933, Int. Rev. 


Cum. Bull., Vol. XIII, No. 2, pp. 448, 449. 
2 Op. A. G. of Oct. 2, 1934, Int. Rev. Cum. Bull., Vol. XIII, No. 2, 


- 446. 
. 2922 Op. A. G. 491, 494 (1899); 23 Op. A. G. 507 (1901). See also 
Confiscation Cases, 7 Wall. 454, 457, 458, 19 L. ed. 196, 197, 198 (1869) ; 
2 Op. A. G. 486. 
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power contained in Sections 3229 and 3469, R. S., 
but that it is equal to the broad power of any attor- 
ney to discontinue a cause, or make settlement upon 
terms, whenever the interest of his client so dictates. 
While a diligent regard for government interests will 
normally demand concession in return for conces- 
sion, as under the statutory compromise power, 
nevertheless cases sometimes arise where, for special 
reasons, such as the effect on other litigation, De- 
partment of Justice attorneys find it their duty to 
make settlements which the compromise power, as 
currently exercised by Treasury officials, would not 
sanction. It is perhaps unfortunate that the Treas- 
ury authority is thus limited, whether by the law or 
by too narrow construction, with the resultant invi- 
tation to litigate. It is, however, a happy and some- 
what compensating circumstance that the Attorney- 
General and his staff, in the possession and exercise 
of this broader power, are frequently able to make 
satisfactory settlements where Treasury negotia- 
tions have been fruitless. 


Proper Exercise of the Compromise Power 
under the Strict Construction of the Law 


HE brilliancy of a powerful intellect is some- 

times lost through lack of emotional control; the 
capacity of mediocrity, enormously increased by 
proper balance. Just so the interesting and difficult 
problem of defining the limits of the compromise 
power may well yield in practical importance to the 
more prosaic question of the intelligent and cour- 
ageous exercise of the limited authority now assumed 
by the Treasury Department. Let us then review 
briefly the concessions which uncertainties of col- 
lectibility and of liability may direct. 

Many problems arise in determining whether the 
compromise offer is equal to the net expectancy of 
prosecuting a certain liability against a financially 
involved taxpayer. There are questions of judgment 
on asset values, the legality and priority of cred- 
itors’ claims, and the expenses of litigation. The 
Government, as a matter of policy, though perhaps 
not lacking in power, can hardly afford to com- 
promise merely because a taxpayer, able to pay a 
tax for which he is clearly liable, threatens to wage 
long and expensive litigation. This would invite 
the practice of discounting every tax claim. Occa- 
sionally instances may arise where the collection 
of the full amount will destroy a business with ex- 


cellent future prospects, and deprive the Government: 


of taxes for later years, where compromise, by re- 
ducing the claim or permitting delay in payment, 
would mean ultimate collection of the taxes in dis- 
pute, and for future periods as well. Where the tax- 
payer can establish such a situation, the Treasury 
officials would seem legally authorized to make the 
adjustment. These and other comparable situations 
will doubtless meet Departmental skepticism, but a 


carefully developed factual case should often prevail 
in the end. 
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Uncertainty in liability may always be considered 
in compromise negotiations. If there is doubt as to 
what the Court may say, that doubt may be expressed 
in terms of tax or penalty adjustment though the tax- 
payer be solvent. If the doubt of liability be slight, 
and the case involves but one issue, and that a legal 
one, the Treasury officials may feel that public policy 
forbids a compromise, but there can be no doubt of 
their power to make an adjustment under such con- 
ditions. Or if the doubtful issue be one of general 
importance, public policy may dictate a trial, but 
the power to compromise remains. 

A comprehension of uncertainties as to liability 
requires a thorough knowledge of the law and facts 
of the case. This calls, not merely for a knowledge 
of tax law, and adjudicated cases thereunder, but 
for an understanding of general legal and equitable 
principles, and an appreciation of present tendencies 
in judicial construction. More and more these gen- 
eral principles of law and equity are being woven 
into the tax law fabric. While a number of respon- 
sible Treasury officials have on fairly recent occa- 
sions said that the compromise policy may not take 
into account mere “equities,” it would appear, either 
that they use “equities” in the sense of “hardships,” 
or that they are not fully awake to the gradual in- 
fusion into the tax law of principles of equity juris- 
diction. The affirmative defense of equitable es- 
toppel has been employed (by government counsel) 
so frequently in tax cases as to make citation un- 
necessary. The United States Supreme Court has 
expressly held in a tax case that “statutes providing 
for refunds and for suits on claims therefor proceed 
on the same equitable principles that underlie an 
action in assumpsit for money had and received.” *° 
More recently the Supreme Court has adopted the 
principle of recoupment.*? It is but natural to sup- 
pose that other legal and equitable doctrines are just 
over the horizon of tax litigation awaiting only in- 
genious counsel and a proper case. 

The determination of these questions of collecti- 
bility and liability requires, not merely understand- 
ing, but, in the case of government counsel, who are 
under the constant fear, directly or indirectly, of 
administrative and legislative criticism, a high de- 
gree of courage. The intelligence of government 
attorneys should be left as free as compatible with 
the public interest in solving these problems. Arbi- 
trary rules, occasional instructions to tighten restric- 
tions and collect more taxes, unrewarded initiative, 
drives to gain the public eye, and the eternal fear 
of Congressional investigation are very potent checks 
on the exercise of good judgment. The highest at- 
tainment toward the ideal of fair compromise de- 
mands even-tempered, tranquil, and courageous 
administration, and an unemotional, thorough com- 
prehension of the case by both parties to the negotia- 
tions. It is so easy to say and so hard to accomplish. 


3% United States v. “yg pane Manufacturing Company, 291 
U. S. 386, 402, 78 L. ed. 859, 

1 Bull, Executor v. United Seabee, — U.S. —, — eons 29, 1935, 
CCH Standard Fed. Tax Service, 1935, Vol. "a p. 
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Property Transfers 
Between Corporations 


Some income tax considerations affecting 
the purchase by one corporation of the 


assets of another corporation 


By JOHN W. BEVERIDGE* 


I. 


TRANSFER of the properties of one corpo- 
A ration to another may be accomplished by a 

direct conveyance of assets or by a purchase 
of the stock as the first step in securing title to the 
assets. 

In some instances the purchase of the stock may 
most readily be accomplished through an agent or 
broker. The purchasing corporation may promise 
to pay the broker a certain price per share at a given 
date conditioned upon receiving an agreed percent- 
age of the stock sufficient to assure control. ‘The 
broker may address a letter to each stockholder ex- 
plaining his offer and submitting an option contract 
and escrow agreement. If the stockholder wishes 
to accept the proposal, he is directed to sign the 
contracts and deposit his shares with the escrow 
agent. The shares should be endorsed in blank or 
to the broker. When the agreed number of shares 
is placed in escrow, the purchasing corporation ad- 
vances the money to buy them, and the broker for- 
wards the agreed price to each stockholder. The 
legal title to the shares is then in the broker; he, 
in turn, assigns the shares to the purchasing corpo- 
ration. Or he may first effect a dissolution, and 
then having received the assets from the corporation 
on dissolution in cancellation of his stock, he will 
transfer the assets so received to the purchasing 
corporation. 


II. : 


fe. contract between the broker and the pur- 
chasing corporation is, of course, distinct from 
the option contracts that the broker enters into with 
each stockholder of the corporation to be sold. It 
is sometimes easier to find a unilateral, rather than 
a bilateral, contract existing between the broker 
and the corporation, especially where the contract 
is oral. The corporation in substance agrees that if 
the broker secures options upon a certain percentage 
of the stock before a given date that it will advance 
the money with which to purchase the stock. It 


* Attorney at Law, Houston, Texas. 





seems that when the broker conforms to the terms 
of the offer, secures options on the stated percentage 
of. stock, a contract is formed.t Although- either 
party could have withdrawn prior to that time, it 
is impossible to withdraw after the requested act 
has been completed.” 


III. 


F AN officer or director of the selling corporation 
negotiates the purchase of the stock, the ques- 

tion of his fiduciary relationship to the stockholders 
and the fairness or unfairness of his dealings with 
them arises. Corporate managers are required to 
run the corporate affairs in the interest of the cor- 
poration, and they have no right to divert corporate 
profits from the coffers of the corporation into their 
own pockets. But a sale of stock by a stockholder 
to an officer of the corporation is not to be treated 
with the same strictness as a transaction between an 
officer or director and the corporation itself. In the 
latter situation a fiduciary relationship exists and 
strict principles of trusteeship are applicable; but a 
director of a corporation is not a trustee for each 
individual stockholder, and can deal with him and 
purchase his stock on the same terms as a stranger.® 
There is a group of cases which is commonly re- 
ferred to as enunciating a contrary rule,‘ but these 
cases are based upon their special facts as is pointed 
out by the’Supreme Court of the United States in 
Strong v. Repide.® 

If the trade between the director and the stock- 
holder is fairly and honestly made, there seems to 
be no need for a complete disclosure to the stock- 

1 Botsford v. Heney, 107 Pac. 593, Court of Appeals of Cal. 

2 Williston, Treatise on Contracts, sections 55 and 60. 

8 DuPont v. DuPont, 242 Fed. 98 at p. 136; Goodwin v. Agassiz, 186 
N. E. 659, Mass.; Walsh v. Goulden, 130 Mich. 531; Hooker v. Midland 


Steel Co., 215 Ill. 444; Seitz v. Frey, 152 Minn. 170; Carpenter v. 
Danforth, 52 Barb. (N. Y.) 561; Tippecanoe County v. Reynolds, 44 
Ind. 509; Barth v. Fidelity & Columbia Trust Co., 188 Ky. 788; Fletcher 
on Corporations (1932 Ed.) Vol. 3, sec. 1168; Roberts Walker, “Duty 
of Disclosure by a Director Purchasing Stock from his Stockholders,” 
32 Yale Law Journal 673. 

* Oliver_v. Oliver, 118 Ga. 362; Stewart v. Harris, 69 Kan. 498; 
Poole v. Camden, 92 S. E. 454 W. Va.; McMynn v. Richardson-Phenix 
Co., 201 N. W. 272, Wis.; Dawson v. National Life Ins. Co., 157 N. W. 
929, Ia.; A. A. Berle, “Studies in the Law of Corporate Finance,” 
Chap. IX; Wilgus, ‘“‘Purchase of Shares of a Corporation by a Director 
from a Shareholder,” 1910—8 Mich. L. Rev. 267. 

5213 U. S. 419, 431. 
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holder of the details of the pending negotiations for 
a sale of the assets of the corporation, and there 
seems to be no limit upon the amount of profit the 
director will be allowed to realize from the sale.® 
The English case of Percival v. Wright (1902)' rec- 
ognizes that a premature disclosure of negotiations 
with another corporation would jeopardize the suc- 
cess of the entire transaction. At most, if a director 
fraudulently misrepresented to the stockholder a 
fact affecting the value of his shares or fraudulently 
concealed such a fact, the sale would not be void, 
but merely voidable, and the only party that could 
ayoid it is the defrauded stockholder or his cred- 
itors.* The purchasing corporation cannot com- 


plain. 
IV. 


ARTIES to such contracts, having in mind the 

prohibition of the Clayton Act against the pur- 
chase by one corporation of the stock of another,® 
have in some cases assiduously avoided all refer- 
ence to stock in their negotiations and have insisted 
that they were contracting for the purchase of as- 
sets, not stock. It is, of course, immaterial what 
either party thought or intended about the forma- 
tion of acontract. It is likewise immaterial whether 
the parties thought they were entering into a con- 
tract for the sale of the assets or for the sale of the 
stock as it is for the law to determine from the acts 
and words of the parties at the time they entered 
into the contract the legal consequences of those 
acts and words.’ 

The Clayton Act presents a real obstacle where 
the effect of the sale will be to prevent or lessen 
competition. A purchase by one corporation of 
stock in another corporation for investment only is 
permissible by the terms of the Act, but it is “diffi- 
cult to conceive of any case where one corporation 
purchased all of the stock of its competitor solely 
for investment.” ™ 

If the selling corporation is in failing circum- 
stances, the sale does not violate the Clayton Act. 

In the light of the case thus disclosed of a corporation 
with resources so depleted and the prospect of rehabilita- 
tion so remote that it faced the grave probability of a 
business failure with resulting loss to its stockholders 
and injury to the communities where its plants were op- 
erated, we hold that the purchase of its capital stock by a 
competitor (there being no other prospective purchaser), 
not with a purpose to lessen competition, but to facilitate 
the accumulated business of the purchaser and with the 
effect of mitigating seriously injurious consequences other- 
wise probable, is not in contemplation of law prejudicial to 
the public and does not substantially lessen competition 
or restrain commerce within the intent of the Clayton Act.” 
State anti-trust laws must, of course, be very care- 
fully considered. 


V. 


HARES of stock are personal property although 
all of the assets of the corporation are real 
property.** Some of the American cases hold that 
a contract for the sale of shares of stock is within 
that section of the Statute of Frauds which requires 


6 Stanton v. Schenck, 140 Misc. 621, 251 N. Y. Sup. 221. 
™2 Chancery 421. 


8 Thomas v. Brownsville Railway Company, 109 U. S. 522. 
®15 USCA 18. 


10 Judge L. Hand in Hotchkiss v. National City Bank, 200 Fed. 287; 
Williston, sec. 21. 


1 Swift & Co. v. Fed. Trade Com., 8 F. 2d 595 (C. C. A. 7). 
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contracts for the sale of goods, wares, and merchan- 
dise to be in writing."* If the contract is for the 
sale of assets, and land is included among them, a 
writing is required. 


VI. 


EGULATIONS 86, Article 22 (a)-21 provides 

in part that “no gain or loss is realized by a 
corporation from the mere distribution of its assets 
in kind in partial or complete liquidation, however 
they may have appreciated or depreciated in value 
since their acquisition.” 

To avoid the tax the corporation should distribute 
the assets in kind to the stockholders, and the sale 
should be made by the stockholders.** A sale of 
assets prior to liquidation would, if a profit were 


realized, require the imposition of the corporation 
tax.'® 


When the broker, who has become the sole stock- 
holder, surrenders his stock and receives the assets 
in exchange, the statute provides that the gain re- 
sulting from the trade shall be measured by the 
difference between the cost of the stock and the 
fair market value of the property received in liquida- 
tion in cancellation of the stock." A dividend is not 
ordinarily subject to the normal tax, but this gain 
is subject to both normal tax and surtax for the 
reason that the amounts received in liquidation of a 
corporation are treated the same as a Sale of the 
stock by the stockholder. 


Amounts distributed in complete liquidation by a corpo- 
ration shall be treated as in full payment in exchange for 
the stock, . sas 


The broker will immediately convey the assets 
to the purchasing corporation and therefore the fair 
market value of the property will ordinarily be fixed 
at the sale price. In other words, the measure of 
the gain to the stockholder is the difference between 
the cost of the stock and the fair market value of 
the property which he receives in liquidation for 
such stock. If he does not immediately sell the as- 
sets, this fair market value is also the basis for de- 


termining his gain upon a sale of the assets at a 
later date. 


A corporation which is about to dissolve should 
reserve sufficient funds before distributing the as- 
sets to cover income taxes assessable against it. 
(Continued on page 690) 


12 International Shoe Co. v. Federal Trade Com., 260 U. S. 291; 
Appalachian Coals v. U. S., 288 U. S. 344; American Press Asso. Uv. 
U. S., 245 Fed. 291; Aluminum Company of America v. Federal Trade 
Commission, 284 Fed. 401; See statement as to Tennessee Coal and 
Iron Co. in U. S. v. U. S. Steel Corporation, 251 U. S. 436. 

13 Fletcher on Corporations (1932 Ed.), sec. 5096. 

14 Clements v. Mueller, 41 F. 2d 41; Davis v. Arnold, 267 Mass. 103. 

1% See C. B. Dec. 1926, p. 72; Robert Jemison Jr., 3 B. T. A. 
W. S. Dudley, 15 B. T. A. 570. cae 

16 In Garrison Bros. Bank v. Commissioner, 67 F. 2d 486 (C. C. A. 9), 
there was a sale of assets by the corporation at a profit of $8,614. This 
hee was not paid to the corporation, but to its two only stockholders. 

eld, taxable to the corporation. In Northwest Utilities Securities Corp. 
v. Helvering, 67 F. 2d 619, (C. C. A. 8), liquidating trustees sold the 
properties and it is held that the gain is taxable to the corporation. 
To the same effect see also Taylor Oil and Gas Co. v. Commissioner, 
47 F. 2d 108 (C. C. A. 5), certiorari denied, 283 U. S. 862; Motter v. 
Sree. 68 F. 2d 252; Burnet v. Lexington Ice and Coal Co., 62 F. 

17 Revenue Act 1934, secs. 115c, 111 and 112. 

18 Revenue Act 1934, sec. 115, Regulations 86, Art. 115-5. If the pur- 
chasing corporation was in control of the other corporation on the date 
of the enactment of the Revenue Act of 1935, and continued in control 
at all times until the exchange, no gain or loss is recognized on the 
distribution of the property in complete liquidation of the other corpora- 
tion. This does not apply to the distributions of money, and the liquida- 
tion must be in complete cancellation of all stock in accordance with the 
plan of liquidation to be completed within five years. See Sec. 110 of 
the Revenue Act of 1935, 
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Equity in the 
Administration 
of Federal Taxes 


F THE legal relations upon which the corpo- 
() rate and individual clients must seek advice, 
none is more vexing than those created by the 
tax laws of local, state and national governments. 
Lawyers can no longer remain aloof from the tax 
problem as one that is trivial, nor can they abandon 
the problem as an accounting problem, nor can the 
corporation or family adviser turn it over as an in- 
dependent and disconnected problem for the special- 
ist. Taxation is not a separate problem but is 
interwoven with every problem or relationship that 
involves acquisition or disposition of property. 
The public, which includes your clients, thinks of 
taxation largely in terms of rates, economists in 
terms of incidence and secondary effects, the Treas- 
ury in terms of revenue. The bar, better than any 
other group, is qualified to think of taxation in terms 
of fair procedure for the ascertainment of liability 
between the Government, on one hand, and the tax- 
payer on the other. 


Business men have a deep hostility to all problems 
of taxation. Its burden is so immediately felt and 
the benefit is so general and remote that the con- 
nection between the taxes paid and the benefits re- 
ceived is often totally forgotten. General Motors 
recently issued a statement to its stockholders in 
opposition to added taxes in which it declared that 
“The Government does not create wealth—it dissi- 
pates wealth.” Someone had forgotten that while 
General Motors was making automobiles in which 
there was a profit, the Government was building the 
highways on which they would be used but on which 
there was no profit. The revenue producing part 
of this joint advance has been taken by private in- 
dustry and the expense part of it by government. 
No small part of the burden of taxation imposed by 
our states and even by the Federal Government is 
the cost of their contribution to the advancement 
of the motor industry. 


As we move in the direction of greater air trans- 
portation, airports, lighting services, and other un- 
profitable parts of that advancement are contributed 


a 


_* Paper presented at the Annual Meeting of the International Asso- 
ciation of Insurance Counsel. 
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By 
ROBERT H. JACKSON 
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: Bureau of Internal Revenue * 
© Harns & Ewing 


by government, while the revenues are collected by 
private industry. Instances could be multiplied 
without number in which the Government has been 
compelled to expend large sums in furnishing facili- 
ties upon which business has progressed, and the 
horse and buggy taxes left off when the horse and 
buggy quit business. 

In the struggle over forms of tax, and rates and 
brackets, our clients have usually overlooked the 
importance of administrative provisions and only 
realize their significance when they become en- 
tangled with them. Perhaps they are justified in 
assuming that their legal advisers, individually and 
collectively, will attend to the matter of providing 
fair administration. 


The Conflict of Law and Equity 


NY effort to introduce greater equity in tax ad- 
ministration meets at the threshold the age- 
long strife between certainty against reasonableness, 
law against equity. Certainty demands fixed rules, 
literally and uncompromisingly, applied. When we 
buy certainty we pay as a price arbitrary and: un- 
reasonable results. Government of tax liability by 
rule is predictable but often indefensible. It is strict- 
ly a matter of authority. It says “Thou shalt” and 
“Thou shalt not” and that ends it. Opposed to cer- 
tainty, is reasonableness, which strives for a rational 
result even at the expense of bending, or, to be more 
judicial, “interpreting” the rules. Its flexibility and 
reasonableness are also bought at a price. Confident 
prophecy is no longer possible. Its results depend 
less upon the rule and more upon the attitude of the 
persons who interpret the rule. Its reasoned result 
in one case may produce confusion in many others. 
Lawyers know how English judges invented 
equity powers long ago as a means of moderating the 
harsh and formal technicalities in which the com- 
mon law had crystallized. Equity powers were de- 
signed to give the Court a conscience and then, since 
a conscience running rampant is a very confusing 
and unpredictable thing, equity itself began to crys- 
tallize into formalities and fine distinctions. 
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Nevertheless the question is asserting itself as to 
whether conscience might not play a larger part in 
tax administration. 


Our courts were early confronted with the con- 
flict and chose on the side of certainty. Efforts to 
handle taxing power with an eye to equity were 
chilled by the Supreme Court in an early case in 
which the device used by a taxpayer was conceded 
to be a probable fraud upon the revenue. But the 
Court made the answer “That if the device is carried 
out by the means of legal forms it is subject to no 
legal censure.” * This declaration early in the his- 
tory of internal revenue taxation of the United States 
tended to make taxes a matter of form rather than 
of substance and has given comfort to every tax 
trickster since. 


The Supreme Court has held definitely to a belief 
in form as opposed to reasonableness in taxation as 
appears from the language of Mr. Justice Holmes in 
Bullen v. Wisconsin,? where he said, “We do not 
speak of evasion, because, when the law draws a 
line, a case is on one side of it or the other, and if 
on the safe side is none the worse legally that a 
party has availed himself to the full of what the law 
permits. When an act is condemned as an evasion 
what is meant is that it is on the wrong side of the 
line indicated by the policy if not by the mere letter 
of the law.” 


The tendency of such declaration has been to jus- 
tify a formal and technical relationship between the 
citizen and the sovereignty that would not be toler- 
ated between two citizens, and to permit a rule of 
formalism to avoid tax obligations that would not be 
permitted to avoid the obligations of a private con- 
tract. 

David Harum admitted that the words he had 
spoken in a horse trade were not “gospel truth,” but 
he said that they were good enough “jury truth.” 
Under the stimulation of the rule of formalism a 
similar attitude has grown up toward the govern- 
ment and statements that would not pass as sports- 
manlike or fair between gentlemen were regarded 
often as good enough “tax truth.” 

When, however, this rule of formalism is reversed, 
it is deplored by the taxpayers. If the taxpayer is 
permitted to skate to the very edge of tax evasion 
without compunction as to the true substance of his 
transactions, it is equally correct for the tax collec- 
tor to catch him the moment he has crossed the line 
even if accidentally and even if he has crossed the 
line in form but not in substance. 

There is growing criticism of the rule of formalism 
as applied to tax administration. Examples of se- 
vere and unreasonable prejudice, sometimes to the 
Government and sometimes to the taxpayer, produce 
a reaction against it and it is realized that notwith- 
standing the statement of the Supreme Court there 
is not an exact and easily discernible line on the one 
side of which lies immunity and on the other side 
of which lies liability to tax. Tax liability cannot be 
defined by metes and bounds with mathematical pre- 
cision. There is a twilight zone between the taxable 
and nontaxable transactions and a marginal field 
within which reasonable and honest men may differ 


1U. S. v. Isham, 17 Wallace, 496, p. 506. 
2240 U. S. 625, p. 630. 
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both as to the facts and as to the application of the 
law. 


The dissatisfaction with this situation is evidenced 
in the complaints of tax attorneys in law review ar- 
ticles and in official circles. 


The Subcommittee ofthe Ways and Means Com- 
mittee of the House of Representatives in its 1933 
report on “Tax Avoidance” recognized the need of 
some “Equitable Provision” and stated that it would 
submit a recommendation “on this important prob- 
lem at a later date if certain practical difficulties can 
be overcome.” To date they have not been over- 
come. 


There is also growing recognition on the part of 
the courts of undue formalism of the tax law. In 
Gregory v. Helvering* the Supreme Court refused to 
permit a taxpayer to take shelter from a tax burden 
by using reorganization provisions of the statute to 
disguise a sale and said “The whole undertaking 
* * * was in fact an elaborate and devious form of 
convenience masquerading as a corporate reorgani- 
zation and nothing else.” In the recent case of Bull 
v. Commissioner,* the Supreme Court compelled the 
Government to do equity by allowing a claim barred 
by the statute and arising out of a transaction which 
was not barred by the statute, in order that an un- 
just enrichment of the Government at the expense 
of the taxpayer would not occur. However, no 
court has yet avowed equitable jurisdiction in tax 
cases. The occasions when courts exercise the 
powers to do equity are rare and not likely to be 
very much extended. Meanwhile, the old adage 
that “hard cases make bad law” is frequently exem- 
plified in tax decisions. 


Treasury Department Studies Problem 


HE Treasury 
inequities of the present system, both to the 
taxpayer and to the Government, is engaged in a 
study of the administrative features of the income 
and other tax laws as the basis upon which con- 


Department, recognizing _ the 


structive administrative reform can be based. It is 
not my purpose to anticipate those studies, but it is 
important that all who have to do with tax proced- 
ure reform understand at the outset what the prob- 
lem is. 


Our problem is the ancient one, how to have our 
cake and eat it too—how to have an impartial and 
inflexible rule which will still take account of each 
individual’s circumstances and yield to reason. 
Lewis Carroll long ago called attention to the iact 
that “the more you have of this the less you have o! 
that.” The more we have certainty the less we have 
reason. The more we have of reason the less able 
are we to make confident prophecy as to what tax 
liabilities will be. The problem is one of a proper 
selection of values and of proper balance or com- 
bination of the two, always remembering that as 
one end of the seesaw goes up the other goes down 

Some of the complexity, conflict and confusion in 
the tax law, is due to the number of cooks who make 
the broth. Congress gives us a statute, and the 


3203 U. S. 465; 55 S. Ct. 266. 
455 Sup. Ct. Rep. 695. 
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Treasury supplements it with regulations, and 
amends the regulations with frequent Treasury De- 
cisions. ~The Bureau and the General Counsel make 
rulings and interpretations, published and unpub- 
lished, and mimeographs attempt to convey to offi- 
cials the policy and attitude of the administration. 
Then begins judicial interpretation. The Board of 
Tax Appeals, the Court of Claims and every United 
States District Court in the land have original juris- 
diction of cases in which they lay down the law. 
The Circuit Courts of Appeal hand down binding in- 
terpretations. The Attorney General writes opin- 
ions on tax matters which are controlling on the 
administrative authorities and the Solicitor General, 
through determining in what cases to apply for, or 
consent to, review, and in what cases to acquiesce 
in lower court decisions, governs the Bureau. Then 
the Supreme Court has the final word in the limited 
class of cases that reach hearing there. No less 
than thirteen sources, with diverse aims, back- 
grounds and equipment, are contributing to the 
stream of tax law that vexes lawyer and taxpayer 
alike. 

All of these, except Congress, disclaim power to 
do anything but enforce the law as it is written. 
No one is given, and none will assume, power to do 
equity. 

Congress sometimes attempts to do equity by leg- 
islation. After a general rule has been found to bear 
with unexpected or unequal weight upon some 
group, an exception is created. Then, if the excep- 
tion is availed of for evasion, an exception to the 
exception is created. One rigid and unworkable 
formula supplants another, to the confusion of tax- 
payers and to the profit of lawyers. The legislative 
history of the income tax leaves little doubt that 
equity cannot be anticipated by legislation, and that 
mischief comes of the effort to take care of special 
cases and particular classes by statute. 

Then there is the effort to do equity by legisla- 
tion after the event. Every session of Congress 
passes a number of bills to grant private relief. 
Considering these individually, many seem to be 
trying to undo obvious injustice, others have con- 
cealed schemes not so laudable in purpose. All rep- 
resent a wrong approach to the problem. If the 
statutory rights of the Government are ever waived, 
the benefit of the waiver should not be confined to 
those whose influence or persistence wears down leg- 
islative inertia. 


Chancery Powers Not Sought by Treasury 


OME persons unfamiliar with the problems of 

administration think that the whole matter of 
equity doing is for the Bureau, that the Commis- 
sioner should assert no “unfair” claim, and his coun- 
sel should defend no position the equity of which is 
not clear. I cannot imagine the Treasury wanting 
chancery powers, or the right to waive tax claims 
for doubt of equity. And it would require a com- 
missioner with a mind as neutral as the Recording 
Angel to administer it. The fact is that no one can 
be always on the same side of a controversy and 
preserve his neutrality. I am not sure that we should 
even Strive for neutrality. The taxpayer is better 
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informed of the facts, represented by highly inter- 
ested and zealous counsel, and is the government to 
have no advocate? If the right of the Government 
is waived by mistaken judgment, it is forever with- 
out remedy, but the taxpayer may always have a 
remedy by appeal if the administrative decision be 
wrong. Ideal administration would permit no eva- 
sion and no overreaching by government. While 
human nature remains human we will have some of 
both, and it forms the materials of our litigation. 


If there is to be power to disregard the law and 
to do individual justice in the matter of taxation that 
power can only be vested, with hope of success, in 
a tribunal judicial in character. It must be sur- 
rounded by the judicial tradition in order to protect 
its personnel from political pressure. It must hear 
in public, decide upon a record, and make its reasons 
known if it is to keep public confidence. And its 
jurisdiction must be equally available to the govern- 
ment and to the taxpayer. There are more cases of 
inequitable escape from tax than of inequitable col- 
lection of tax. On the whole the Government would 
probably gain from application of equitable prin¢i- 
ples to taxation. 


A tax equity tribunal, if it were to be useful, would 
not be one to decide cases according to the law. We 
have enough of that now. The complaint is not that 
the law is not followed, it is that the law is followed 
too blindly. Equity would have to do what the 
present courts cannot do—it would decide when the 
law should be disregarded. Also it could not advan- 
tageously be a fact-finding body. We have enough 
of them. The reviewing of cases from one group to 
another is one of the vices of our system. There is 
never an end of it and the course of a tax case 
through the multitude of reviewing hands is often 
a delirious one. But it is demanded by taxpayers, 
rather than by government. The taxpayer always 
wants one more chance. He has nothing to lose 
and may win if he can get another hearing some- 
where. The present machinery is over adequate for 
deciding law and fact. 


There is no one with authority to say that the law 
as applied to a particular state of facts should be 
disregarded in the interest of a fair result. Perhaps 
there should not be. How would a decision that,: 
while the law did not authorize a particular assess- 
ment, justice required it, be received by taxpayers? 
After all, I doubt if taxpayers would, as a class, want 
an equity court unless it were a one-way court. 


It is also important that we get clearly in mind 
what powers must be given and what steps must be 
taken if we are to establish an equitable basis for 
taxation as distinct from a basis by arbitrary rule. 


Tax Administration Now Legalistic 


UR income tax administration has become legal- 
QO istic rather than realistic or economic. It is 
very desirable that the principles for determination 
of tax liability be very simple and elementary if we 
are to ask citizens to assess themselves their tax 
liability. 

If simplicity and freedom from technicality is to 
be accomplished, it must be, however, at the expense 
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of divorcing our tax system entirely from our legal 
and judicial system. So long as tax problems must 
be strained through the judicial sieve they will be 
shaped by the legal mind. The possibility of court 
review makes it to the advantage of the taxpayer 
to employ counsel to assert even the most extreme 
of legalistic positions, and the Government combats 
the position with the same kind of tools. 

We may assume that those who have reached the 
economic aristocracy who constitute income tax- 
payers have moderate knowledge of the law of prop- 
erty and contracts such as would be necessary to 
determine tax liability. But principles of law that 
were valid in the field in which they were developed 
have been imported into the income tax administra- 
tion where their adaptability may be defended in 
logic but scarcely so in good administration. When 
we press such doctrines as the constructive receipt 
of income beyond the point necessary to prevent 
intentional evasion, we are in a field where the lay- 
man is lost. We get into such legalistic mazes as the 
one we are in regarding improvements made by a 
tenant as income to the landlord. Should they be 
reported as income when added to the landlord’s 
property? Or should they report on an accrual 
basis? Or do they become income when turned 
over to the landlord’s possession? Or only when the 
landlord realizes by selling them? I have little pa- 
tience with forcing the lay taxpayer to answer such 
abstractions for which even the legal mind has no 
very satisfactory solution. Tax experts have spun 
their theories so fine both on the side of the govern- 
ment and of the taxpayer that some of their discus- 
sions inevitably bring up the image of the kitten with 
a ball of twine. 

And yet can revenue agents or Treasury officials 
overlook the very questions upon which the legal 
minds decide cases that involve the applicability of 
tax laws? The taxpayer urges “common sense” in 
tax administration—but the cases are decided on 
law. 


Consequences of Delayed Judicial Decisions 


HE long wait for final court action is responsi- 

ble for much maladministration. A statute is 
passed, a question raised. Often the Supreme Court 
will not hear it unless and until there is a conflict 
of decision in Circuit Courts. Meanwhile, we guess 
at what the law will be, but we do not trust our 
guess. The Bureau always has many cases in the 
morgue waiting for settlement by the courts of some 
underlying question. And pending decision you may 
be shocked to know that we sometimes take both 
positions. That is, we take opposite sides of the 
same question, whichever will be to the advantage of 
the revenues. I was shocked at the apparent dis- 
honesty of that policy when it first came to my 
attention. But I can find no way to avoid it. If we 
guess wrong, and a lot of cases expire by limitation, 
our position would be indefensible. Also, both sides 
of the same question are being taken by taxpayers 
who are under no duty to be consistent with each 
other. The problem of how to properly administer 
the law, while you are waiting for the courts to 
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make up their minds what the law is, can be best 
illustrated by the cases governed by the famous 
Butterworth decision. 

A man bequeathed properties to a trustee to pay 
the net income to his widow during her natural life 
in lieu of her statutory rights and dower in the hus- 
band’s estate. Manitestly, some one should pay a 
tax on this income, and the Commissioner proceeded 
to collect from the beneficiary. The Circuit Court 
of Appeals held in several cases that the income was 
not taxable to her as a beneficiary. There was no 
conflict in the Circuit Court decisions and, under the 
mandate laid down by the courts, the Commissioner 
proceeded to refund tax to those beneficiaries who 
had protected their rights, and also according to the 
decision of the courts assessed the tax on this in- 
come to the trustees in such cases as the assessment 
was not barred by limitations. A similar case finally 
reached the Supreme Court, which decided that the 
Circuit Courts were in error and that the income, 
under these circumstances, should have been taxed 
to the beneficiary and not to the trustee. So, under 
the mandate of this latest declaration of the Court, 
the Commissioner has brought suit to recover many 
of the erroneous refunds which he had made to 
widows and is obliged to make refunds to many trus- 
tees. In many cases, however, the refunds and their 
recovery are both barred by the Statute of Limita- 
tions, and the Government or the taxpayer must 
abide by an unlawful result because the decision of 
the Court could not be known in time to govern 
their acts. Many cases resulting in long periods of 
confusion and uncertainty in large litigation, and 
many unfair results could be cited in which the de- 
lay in learning what law the-Court would apply has 
been responsible. 


The Statute of Limitations Barrier 


HANCERY powers, to be of use, must include 

power to disregard the Statute of Limitations. 
It is responsible for many unjust results. Its inequi- 
ties are visited upon the Government and upon the 
taxpayer. 

In 1926 a utility company abandoned a trolley 
line and thereby suffered a large loss. The Public 
Service Commission, having jurisdiction, for reasons 
of its own, did not allow the charge-off on the books 
of the company until 1929. It then made the write- 
off and took the deduction from its income in that 
year. The Bureau was of the opinion that the loss 
occurred in 1926 and would not allow it in 1929. 
The statute had closed 1926. The taxpayer there- 
fore was not allowed the loss in either year. It was 
caught between the conflicting policies of the regu- 
latory commission and the Commissioner of Internal 
Revenue, and by the time the effect of the two 
policies became apparent remedy was barred. 

From 1918 to 1920 the railroads were operated on 
accrual basis but had never reported the amounts 
accruing from government, as they were not as- 
certained. When payment was received in 1923 it 
contended that it was not income for that year, but 
for the prior years of government operation. It was 
sustained in that contention; those years were 
closed by limitation so no tax was ever paid. 


| Lod Maca i aR a Ste 











ed 
irt 
ras 
no 
he 
ler 
ho 
the 
in- 
ent 
lly 
the 
ne, 
<ed 
der 
rt, 
ny 

to 
‘us- 
1eir 
ita- 
ust 
1 of 
ern 
5 of 
and 
de- 
has 


ude 
ons. 
qui- 

the 


ley 
iblic 
sons 
00ks 
rite- 
that 
loss 
929. 
lere- 
was 
egu- 
rnal 
two 


don 
unts 
, as 
23 it 
, but 
was 
were 





oe AORN GRE Ti oS 


By aa aca 


phere rte ss 


Pratt A 


ze: 
€ 
$ 
* 
é 
e 
z- 
= 
e 


November, 1935 























































These two cases illustrate the haphazard opera- 
tion of the statute. Many cases could be cited where 
the effect had been unjust to one side or the other. 
Some lawyers have made enviable fees by playing 
the statute against the government. 


All will agree that it is desirable to have a time 
come when questions of tax liability are over, when 
records may be disposed of and inquiry ended. The 
very nature and the virtue of a statute of limitation 
is that it is arbitrary, and, while often unjust, has 
a social value that offsets its occasional injuries. It 
has proved to be very beneficial in other fields of 
law. There, however, if a debtor once pleads the 
statute, it may be assumed that his relations with 
that creditor are ended. But it is different with the 
Government. The relation with the taxpayer is 
continuing. It is not a single, isolated transaction 
that is outlawed. The tax effect of the transaction 
may be felt for years long after the statute has run. 
It is hard to apply a statute of repose to a state of 
affairs where there is no repose. Banquo may be 
slain by the statute, but his ghost will sit at many 
a conference table thereafter. Yet we must either 
have the statute or not have it. 


Difficulties of Annual Basis 
of Reporting Income 


COURT of chancery would need powers to 

disregard the policy of cutting up the affairs 
of the taxpayer into strictly annual sections. Busi- 
ness is not done that way. The operations of any 
year govern those that follow, and strikes root into 
those that have passed. 


A strict annual basis for the computation of the 
tax has been followed in this country, although Eng- 
land has found greater equity in paying some regard 
to average income over a reasonable period. We, 
however, take a gradual process like the recognition 
that a debt has become a loss, or that a stock has 
become worthless and insist that a moment be fixed 
when it passed from one class to the other. Nothing 
could be more arbitrary than to date worthlessness 
except to date the moment that the worthlessness 
was known. Of course there are cases where the 
signs are sudden and unmistakable. Losses of this 
kind usually creep up on one, and the difference in 
optimism of taxpayers may account in good faith 
for a considerable difference in the dates when they 
feel impelled to recognize a loss. Of course, he is 
also inclined to take the loss when it will do him 
the most good. But there is a tendency to substi- 
tute the judgment of the reviewing officer, with the 
aid of much hindsight, for that of the taxpayer who 
had only foresight to rely upon. 


Then the annual basis has led to an undue empha- 
sis upon the annual rate of depreciation allowance. 
The really important thing is that the taxpayer shall 
not, in the aggregate, exceed one hundred per cent 
of investment with his depreciation charges. Too 
high an annual rate may look like an advantage, and 
is a temporary one. But in the long run it has cost 
taxpayers a pretty penny to have charged off their 
plant at too fast a rate, and now, when the tax rates 
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are higher, to have little depreciation left as a 
cushion. 


Should a tax tribunal with equity powers be au- 
thorized to depart from the strict annual basis in 
determining a fair tax? 


Other Devices of an Equitable Nature 


Panchen device of an equitable nature is the 
representative suit, and it is worthy of consid- 
eration whether it could be applied to tax matters. 
In many situations one person may sue on behalf 
of himself and of others similarly situated. Fre- 
quently large groups of taxpayers who are all stock- 
holders affected by one reorganization or who have 
other identical interests in the subject matter are 
all interested in a decision but are not technically 
bound by it and have not had opportunity to be 
heard in the case in which it was rendered. As a 
practical matter one decision frequently settles an 
entire group of cases, although it is not always ac- 
cepted by all who are affected. Could we adopt the 
representative principle in settling tax liabilities? 


Another device of statutory parentage, but with 
a suggestion of equitable ancestry, is the declara- 
tory judgment. It was devised to enable litigants 
to ascertain their rights from the courts without 
awaiting occurrence of damages or other conditions 
necessary to a law action. There is a constant de- 
mand upon the Commissioner, or his Counsel, for 
rulings declaratory of the law, which will have the 
effect of advising taxpayers what their liabilities 
will be if they. undertake certain reorganizations or 
other transactions. We recognize that it is but fair 
that the taxpayer learn the law governing his lia- 
bility before he has committed himself irrevocably. 


In practice, however, such rulings have proved 
to be a fruitful source of misunderstanding and liti- 
gation. In the first place, no court undertakes to 
render declaratory judgments to advise citizens what 
their rights or liabilities will be if they undertake 
certain ventures in the future. They will declare 
what the liabilities are that have already resulted 
from the acts of the parties, but I know of no juris- 
diction in which the courts have undertaken to ren- 
der declaratory judgments on hypothetical questions. 
Yet this is exactly what the Commissioner is asked 
to do. The taxpayer accepts the ruling, or rejects it, 
as suits his interest. He follows through the plan 
he has submitted, or he alters it as he may be ad- 
vised. And, more troublesome than all else, he fre- 
quently neglects to state all of the facts which are 
important to a ruling. The Commissioner later 
learns of unrevealed facts and reverses the ruling. 
The taxpayer complains that he has been “double 
crossed,” and the Commissioner complains that he 
has been misled. 

We have given considerable study to the possi- 
bility of setting up a division for the purpose of 
giving binding rulings, particularly in situations 
where a large number of taxpayers will be affected 
by proposed transactions. So far, no satisfactory 
formula has been devised, and the aid of the bar 
would be welcome in devising a workable plan. 
(Continued on page 686) 
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nn Washington, D. C. 
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T IS exceedingly easy to discuss problems of 
] Federal taxation. It is exceedingly difficult to 

find or suggest solutions. Consistent with the 
subject assigned to me I shall attempt merely to out- 
line and analyze Federal tax problems now confront- 
ing you. Upon you rests the responsibility for their 
solution. 


Federal Budget 


HE budget problem with the Federal Govern- 

ment is merely a balancing of total annual re- 
ceipts against total annual expenditures. Everyone 
agrees—even those occupying official positions in 
Washington—that for a period of years the total of 
our receipts and of our expenditures must be brought 
into balance. It is also generally admitted that we 
must provide for a reasonable sinking fund to retire 
the debt accumulated through past failures to bal- 
ance the budget. I start with the assumption, there- 
fore, that you will insist upon a balanced budget. 
We are in our sixth year of consecutive deficit. 
Therefore, I make a further assumption that you will 
insist upon a balanced budget within the very near 
future. 

Everyone realizes, abstractly, that a balance of 
receipts and expenditures, including a reasonable 
sinking fund, may be attained by a decrease in ex- 
penditures, an increase in revenues, or both. You 
must decide. In reaching a decision you must deter- 
mine the total annual expenditures you will 
authorize. 


Federal Expenditures 


ISTORICAL facts are sometimes interesting 

and frequently helpful. Looking backward, 

and broadly speaking, Federal expenditures can be 
divided into three eras :— 

(1) From 1790 to the beginning of the Civil War. 

—During this period the per capita annual revenue 
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Taxation 


A detailed appraisal of Federal 
revenues and expenditures, 
with an estimate of taxes nec- 
essary to balance the budget 


was about $2 and the expenditures of the Govern- 
ment were kept at about that figure. 

(2) From the close of the Civil War to the be- 
ginning of the World War.—The per capita revenue 
was about $7 and the per capita expenditures were 
about the same. 

(3) From the close of the World War to the re- 
cent past.—The per capita revenues have been about 
$34 and the per capita expenditures were approxi- 
mately the same. 


In connection with the above figures, it is inter- 
esting to note that, in 1860, just prior to the Civil 
War period, the per capita public debt of the United 
States was only $2.03. In 1865, at the close of the 
Civil War, the per capita debt was $77.07. By 1916, 
the per capita debt had been brought down to $11.96. 
In 1919, at the close of the World War period, the 
per capita debt was $240.09, which by 1930 was re- 
duced to $131.38. However, so-called “emergency 
expenditures” of the last few years have brought the 
per capita debt up to $226, as of June 30, 1935. 

For the fiscal year ending June 30, 1914, just prior 
to the World War period, the revenues of the Fed- 
eral Government amounted to $734,673,167, and the 
expenditures amounted to $735,081,431. Therefore, 
the budget was practically in balance at the close of 
that year. “Moreover, at the same time, our gross 
public debt amounted to only $1,188,235,000. For 
the fiscal year 1919, revenues were $5,152,257,136 and 
expenditures were $18,522,894,705. The public debt 
on June 30, 1919, amounted to $25,482,034,000. 

Before the World War, the Federal Government 
was operated on about three-fourths of a billion 
dollars. Since that war, the minimum expenditure 
by the Government in any fiscal year has been over 
$3,390,000,000. 

Let us now consider the fiscal year just closed on 
June 30, 1935. For that year, revenues amounted 
to $4,185,957,749 and expenditures amounted to 
$7,654,807,458, leaving a deficit of $3,484,568,580. 
Thus, per capita revenue was $32.70 while per capita 
expenditure was $60.18, or, in other words, the Gov- 
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ernment was spending $1.83 for every dollar it 
took in. 

I am giving you a table showing our per capita 
revenues and expenditures, and a table showing our 
total receipts and expenditures, with the resulting 
surplus or deficit, from 1800 to the present fiscal year. 
Iam confident they will help you decide the problem 
I have presented to you: Which way are we 
headed? 


PER CAPITA FEDERAL REVENUES AND PER CAPITA 
FEDERAL EXPENDITURES 








Per capita Per capita 


Fiscal year revenues expenditures 
oy Serer rere ee $ 2.03 
ED hi? 4,8 90s, ervoahhaeiw scr eentes Lz 1.89 
I 6.6 cid wa nia) Sle dec TO 1.14 1.42 
ee ic tod re kcknew et eS 1.78 2.01 
ERE RE ee or eters bee, cre 9.53 37.07 
BI ia scree ices arava eienake miaverors 10.66 8.03 
MN Gece ia cate crag cela rae 6.65 5.34 
Se earners 6.40 5.05 
ee ee eee ae 7.46 6.85 
EE ae sec Ee ee eenre 7.34 7.54 
SE ese ane tamer atch ecd 7.50 751 
SRE ere ee ees are: 11.00 19.35 
SES enema ne 35.38 122.58 
RR Sn pee renten an ee gee: 49.07 176.40 
Ree ere el ee meena 62.83 60.84 
NR AO Ls Oa ae a) PUES Sie geile 37.40 34.54 
| SERS See ee 35.44 30.98 
ERAS ERR eee ethene Mae 34.01 30.76 
ae re er 30.40 
peta Rae ate ss Cie crea 33.19 31.67 
RS Re Serer ae pre 33.91 32.42 
BE emesis cen Soran 26.73 34.01 
ME or ata ee te i capes 17.00 42.25 
DERE ends ewer ree 17.81 42.22 
Ieee Sees . 25.92 57.29 
We see a 32.78 60.18 
1936 + see00 68.48 





TOTAL FEDERAL RECEIPTS AND EXPENDITURES WITH 
RESULTING SURPLUS OR DEFICIT FROM 1800 TO 
THE PRESENT FISCAL YEAR 
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ATE aaa 


Total 

Fiscal Ordinary ordinary 

year total receipts expenditures Surplus Deficit 
1800 .....$ 10,848,749 $ 10,786,075 $ A er ee 
a 11,181,625 Cf ee $ 23,539,301 
ee 17,880,670 ee 379,957 
1830 ..... 24,844,116 ....... ane Sis | a 
1840 ..... 19,480,115 DE SUG Se 9 tisiwinis neers 4,837,464 
i 26,495,769 SVORUMIO guesses 30,785,643 
ee 43,603,439 39,543,492 | ¢ ee 
1860: 56,064,608 GEASOSO8 oes seen eee 7,065,990 
ee 112,697,291 ioe re 602,043,434 
1865 ..... 335,714,605 1,297,555204 ........... 963,840,619 
7) ee 411,255,477 309,653,561 pO | ee rr 
1880 333,526,611 267,642,958 a  eenieees 
1890 ..... 403,080,984 318,040,711 os | eer 
1899 515,960,621 eS > ieee i 89,111,558 
SING? cscs 567,240,852 520,860,847 a e 
i ee 675,511,715 ye re ee 18,105,350 
1914... 734,673,167 , tt eeeeeeeee 408,264 
een pe ie ae Ry 853,356,956 
1918 ...... SCE, SCL865. WOOT RIG FOS on ccc cee ee 9,033,253,840 
| ae Dyke BOF SO EBSZZ09G 70S on. cesses 13,370,637,569 
1920 .. 6,694,565,389 6,482,090,191 pO Sy era 
1922 ..... 4,109,104,151  3,795.302,500 SISSOLGSL cc. sees 
1924 ..... 4,012,044,702 3,506,677,715 LS rere 
1996.5. 3,962,755,690  3,584,987.874 ik ee 
re 4,042,348,156 3,643,519.875 BG re 
1929 ..... 4,033,250,225 3,848,463,190 oe a: 
1930 ..... 4,177,941,702 3,994,152,487 pet 5 a 
1931 brand BR en oe ea ks es 902,716,845 
1932 ....5s:5 ZEAE 228006 S274 825,513 wos ee eee 3,153,097,507 
1993) 4 2,238,356,180  5,306,625,054 ........... 3,068,266,874 
Lae KB vy Oy 8 Ae | ee Pe 3,965,991,685 
1935. .... 4,170,238,878  7,654,807,458 ........... 3,484,568,580 
1936* - 4,185,957,749  8,765,381,088 4,579,423,339 


* Estimated. 
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Let me review briefly: 

During the first era, our per capita expenditures 
were about $2.00. 

During the second, our per capita expenditures 
were about $7.00. 

During the third, our per capita expenditures were 
about $34.00. 

Where are we now? 

In 1932 and 1933, our per capita expenditures were 
about $42.00. In 1934, $57.00; in 1935, about $60.00; 
and in 1936, they will be about $68.00. 

Have we entered a fourth era? Must we provide 
for expenditures more than twice our average an- 
nual per capita expenditures from 1922 to 1932? 

Leaving out of account trust fund expenditures 
and miscellaneous items, the 1935 expenditures of 
the Government amounted to $7,375,825,166. Ac- 
cording to the bookkeeping system now in use by the 
Treasury, this sum is divided into two parts, con- 
sisting of general expenditures of $3,721,234,635 and 
emergency expenditures of $3,654,590,531. I shall 
not discuss the wisdom or the propriety of the classi- 
fication. Nor shall I ask whether ordinary items 
have been transferred and concealed in the emer- 
gency budget. 

General expenditures will be with us always. As 
a practical matter, many of the so-called “emergency 
expenditures” will probably be with us for years. 
Federal expenditures for 1936 were estimated at 
$8,765,381,088 in the annual budget message last 
January. Actual appropriations I believe are in ex- 
cess of the budget statement. 

Unless you compel drastic action, I estimate con- 
servatively that the average budget for the next 
ten years will ‘amount to $6,500,000,000, including 
reasonable sinking fund payments for the retirement 
of the existing public debt. This places our expendi- 

tures at about $51 per capita instead of $32.70 per 
capita as at present. 

Bear in mind, that I am not giving you a budget 
of expenditures for 1937, or for that matter for 1938. 
I am merely projecting an annual average budget, 
conservatively estimated, for a period of ten years 
beginning after more than 2 billion 200 million dol- 
lars have been eliminated from our 1936 budget. 

We have heard it said, particularly by those re- 
sponsible for the present spending spree, that our 
Federal budget will be balanced readily upon a re- 
turn of normal business activity. Let me blink at the 
innumerable barriers seemingly placed in the roads 
of recovery. Let me assume that the so-called 
“breathing spell” is converted from a period during 
which “Death takes a holiday” to a period of greater 
permanency; and that during this period, aided per- 
chance by less future shackling if not by a removal 
of existing shackles, there will be a return of normal 
business activity. Notwithstanding the predictions 
of a readily balanced budget, we have been given no 
supporting estimates of either expenditures or 
revenues. 

I have stated that my best conservative estimate 
is 6 billion 500 million dollars—unless very drastic 
action is taken. I give you this estimate merely for 
the purpose of presenting to you the problem: What 
should our average normal expenditures be during 
the period I have suggested? 
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Federal Revenues 


EFORE you can determine upon a proper an- 

nual expenditure, you must consider revenue 
possibilities. What taxes will be required to pro- 
duce $6,500,000,000 annually? How can we increase 
our revenues from $32.70 per capita, as at present, 
to about $51 per capita? 

Of course, increased business profits will bring in 
substantial added revenues under our existing law. 
The income tax yield is necessarily dependent on 
business profits. However, it is doubtful if our pres- 
ent system of taxation, even with substantially 
increased business, would return more than 
$5,000,000,000 annually, or approximately $39 per 
capita. And certainly I would not recommend a con- 
tinuance of the inequities and absurdities of the 
present law—which, for present purposes only, I 
shall disregard. Can we increase our tax burden 
by 33 per cent without crushing business and with- 
out seriously interfering with the revenues of our 
states and local subdivisions? 


Only two methods occur to me: 


(1) Increased income taxes on the little fellow, 
as is the British system, and 


(2) Levy of a general sales tax. 


In the fiscal year 1920, our receipts were 
$6,694,565,389. This exceptional amount came from 
taxes imposed at very high rates during a period of 
high prices and enormous war profits, during the 
calendar years 1918 and 1919. You will recall that 
the last two installments of income tax for 1918 and 
the first two installments of income tax for 1919 
were paid in the fiscal year 1920. 


Where did the revenue come from in 1920 and 
what tax rates produced this income? Briefly sum- 
marized the sources of revenue were as follows: 


Million 
Dollars 

Income tax and surtax on individuals and part- 
nerships Re. NORE ERS dA ns OS 1,464 
Income and excess-profits tax on corporations... 2,493 
NEN ood crare, unsere iets wk ead # whee Xe Gas 103 
Liquor, beer and wine taxes ................... 137 
ee ER ee re re ee ee 295 


Sales tax on tangible articles (autos, jewelry, etc.). 355 
Sales tax on intangibles (stocks, bonds, admis- 
sions, transportation, etc.) 
Occupational taxes Piohiaheey 
ee ay ae re eee 93 
Miscellaneous tax revenue 








Peas ucdeeanenre sd ivne iG ate 4 
Total tax revenue . te htates ait 5,408 
ee ee nee 323 
DEISCONANEOUS TECEIDES .... 2... ein csewes 964 
Grand total revenue Se sa cues ace» OS 


Four billion 153 million dollars of the above men- 
tioned total revenue, or about 62 per cent, were de- 
rived from income taxes, the estate tax, and the 
capital stock tax. 


What rates were in force to produce this revenue? 
The normal income tax rate on individuals for 1918 
was 12 per cent; for 1919, it was 8 per cent. The 
surtax rates in both years were graduated to a maxi- 
mum of 65 per cent on net incomes in excess of one 
million dollars. The normal rate on corporations in 
1918 was 12 per cent, and in 1919, 10 per cent; but 
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there was an excess-profits tax in 1918 graduated 
to 65 per cent and in 1919 to 40 per cent. In addi- 
tion, during the year 1918, there was a war-profits 
tax of 80 per cent. 


The estate tax was graduated to 25 per cent, and 
the capital stock tax rate was $1.00 per $1,000. The 
tax on cigarettes was the same as today, 6 cents on 
an ordinary package of 20 cigarettes. 


‘There were taxes on practically all of the articles 
taxed today and, in addition, there were taxes on 
soft drinks, candy, slot machines, hunting garments, 
art objects, carpets and rugs, picture frames, trunks 
and valises, fans, men’s waistcoats, men’s and 
women’s hats, and on many other articles. Then 
there were taxes on railroad and steamship tickets, 
on Pullman tickets, on freight bills and other items 
of transportation. The rate of these taxes were rela- 
tively high. 

Unquestionably, this heavy system of taxation, if 
reenacted today, would be wholly inadequate to pro- 
duce the revenues it did under the conditions of 1918, 
and we have already increased our taxes on the 
wealthy beyond the burden imposed in 1920—but 
such increases have been and will be productive of 
little revenue. Surtaxes on individuals now go as 
high as 75 per cent. Estate taxes are graduated 
to 70 per cent. 


I repeat: Even the severe rates of the 1918 Act 
will be inadequate. Substantially adequate revenues 
will be obtained only (1) by broadening the base of 
the income tax in line with the British system, and 
(2) by a general sales tax of some form. 

What is the British income tax system? It im- 
poses a 221% per cent tax on corporate incomes as 
compared with our present rates of 12% per cent to 
15 per cent. Second, it places a normal tax of 22% 
per cent on the net income of iridividuals, except 
that on the first $675 of income only 14 the stand- 
ard rate is paid. The personal exemption for a mar- 
ried person is only $875 instead of $2,500 as in the 
United States, while the exemption for a single per- 
son is $500 as compared with $1,000 in the United 
States. 


Perhaps the best way to compare the British sys- 
tem with our Federal system is to show the taxes 
which would be paid in Great Britain and in the 
United States on specimen net incomes of various 
amounts, assuming a married man with no depend- 
ents and a maximum amount of earned income :— 

INCOME TAX PAYABLE, GREAT BRITAIN AND UNITED 


STATES COMPARED (BRITISH POUND 
TAKEN AT $5.00) 





United States 








Net Income Great Britain 





$ 2 BS $ 26.25 $ 0 
ee re 67.50 0 
| a eee 157.50 0 
a ee 247.50 8 
EM) <6 sien ty dives 427.50 44 
BE «65555 ; 607.50 80 
) ee . 967.50 172 

ee ee 1,620.00 415 

oe 2,760.63 809 

20,000 .. ves 4,729.38 1,589 

2 er ee 6,679.38 2,489 

rar 8,766.88 3,569 

oo A . 18,216.88 8,869 

See 28,766.88 16,449 

ere 45,279.38 32,469 
613,529.38 679,044 
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It will be noted from these figures that, while a 
man with a net income of $1,000,000 or more pays 
considerably more tax in the United States than in 
Great Britain, a man with a smaller net income pays 
a very much greater tax in Great Britain. In this 
country a married man with a net income of $2,500 
pays no tax; in Great Britain he pays $157.50, or a 
tax equivalent to more than 6 per cent on his entire 
net income. A married man with a net income of 
$4,000 in the United States pays a tax of $44; in 
Great Britain he pays $427.50, or nearly 10 times the 
Federal tax. 

The secret of the productivity of the British in- 
come tax is its broad base, which makes practically 
everyone steadily employed pay a tax. 

The receipts from the British income tax and sur- 
tax for the fiscal year ending March 31, 1935, amounted 
to $1,400,000,000. The Federal income tax and sur- 
tax receipts for the fiscal year ending June 30, 1935, 
amounted to $1,099,000,000. In other words, British 
income tax revenues exceeded our Federal income 
tax revenues by more than 27 per cent, in spite of 
the fact that the population and wealth of the United 
States are about 2% times the population and wealth 
of Great Britain. It may be conservatively estimated 
that we could double our income tax receipts by 
adopting the British system. We could increase our 
national revenue $1,000,000,000 by this method. The 
question I present is: Do you want to do so? 

You are all familiar with proposed sales taxes. 
Various forms of sales tax are already in force in 
many of the states. We also have as models the 
manufacturers’ sales tax of Canada and the turnover 
tax of France. It would not be difficult to design 
a sales tax which would bring in from one-half to 
three-quarters of a billion dollars annually. 

Thus, if you accept my estimated average budget 
of $6,500,000,000 (which, I remind you, is based upon 
improved business conditions), our present system 
of taxation, permitting of no reforms, would produce 
$5,000,000,000; and the addition of the British sys- 
tem of income tax and a sales tax would produce the 
$1,500,000,000 necessary to balance a 6%. billion 
budget. 

In the fiscal year 1928, the total expenditures of 
the Federal Government were $3,643,500,000 in round 
figures. What was this money spent for? 


General Government (Departmental, etc.).. $ 550,900,000 
Protection to persons and property 


Army, Navy and War activities............ 709,700,000 
Department of Labor ..........:..2...... 9.800.000 
Prohibition Enforcement ................. 13,500,000 
Regulation of corporations, industries, etc. 10,400,000 
WE CS oo ees ec See aye iw Saen 52,900,000 
Conservation of natural resources a 73,500,000 
Conservation of Health and Sanitation. . 16,300,000 
Highways, etc. 
PE TREINS = ciate Ey then oe eh noe han 90,900,000 
Waterways, rivers, bridges, etc. ......... 92,100.000 
Charities, Hospitals, Prisons, etc. ....... 47,400,000 
CR ee oe age 13,800,000 
Parks, Monuments and Cemeteries ...... 9.300 000 
Interest on Public Debt .................... 731,800,000 
RO a, icv wich olaha wns 540,300,000 
Uh Mola tie Bea ee. 412,200,000 
Military, naval and veterans’ insurance.... 117,500.000 
Adjusted Service Certificates ............ 111,800,000 
IE hss Dh ad caries ania Guba w 38,700,000 
Special Relief and loans to agriculture. . . 700,000 


Se 
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In 1935, the general expenditures of the Govern- 
ment amounted to $3,721,200,000 in round figures, 
leaving out of account trust fund expenditures, and 
the emergency expenditures amounted to about 
$3,654,600,000. The regular or general expenditures 
of the Government were somewhat greater than the 
total expenditures in 1928 of $3,643,500,000 just ac- 
counted for. 


What were the expenditures listed in the fiscal 


year 1935 as emergency expenditures? Conveniently 
classified they were as follows: 


Agricultural Adjustment Administration.... $ 150,400,000 
Farm Credit Admimistration ................ 111,800,000 
Jee cee) i oo 46,100,000 
Federal Emergency Relief Administration. ... 1,315,300,000 
Cry! Work Administration ..........0...... 11,300,000 
Emergency Conservation Work ......... 435,500,000 
Department of Agriculture—Relief........ 80,600,000 


Public Works (Tennesssee Valley, Boulder 
Canyon, Public highways, Loans to States 
and municipalities, €tc:) ..........5.....6... 1,061,200,000 


Federal Savings and Loan Associations ..... 29,500,000 
Emergency Housing and Resettlement ...... 8,200,000 
Reconstruction Finance Corporation 391,700,000 
Federal Deposit Insurance Corporation...... 500,000 
Administration for Industrial Recovery...... 12,500,000 

EEN Gt cthS, cutee Siaster neice eee aes $3,654,600,000 


It is true that for the fiscal year 1936, the appro- 
priations for Federal Emergency Relief have been 
greatly reduced, but this is more than offset by the 
great expansion in the public works program. 


In any regular budget for the future, we must 
include .a reasonable sinking fund. Accordingly, 
more than 2% billions must be eliminated, using the 
1936 budget as a starting point, in order to 
bring our average future expenditures down to 
$6,500,000,000. 

I have not mentioned the enormous tax burden 
and corresponding expenditures provided for in the 
Social Security Act, which will eventually amount 
to as much as 2 billion annually. Nor have I re- 
ferred to local taxes. At the present time the states 
and local subdivisions collect about $6,000,000,000 
annually in taxes. If the Federal Government raises 
the revenue to $6,500,000,000, then the total tax bur- 
den will be $12,500,000,000 or almost exactly $100 
per capita. 


And now I ask again: 


(1) Do you want a Federal sales tax, drafted to 
produce 500 million? 


(2) Do you want to collect one billion from the 
small income carriers, on the basis of the British 
system? 


(3) Do you want to continue the senseless se- 
verities and unnecessary inequities of the present 
law? 


You must answer affirmatively each of these ques- 
tions if you decide to support a 6% billion dollar 
budget. 





















































































































































































































































The Concern of 
Business About 
Federal Taxation 


By FRED H. CLAUSEN* 





T SEEMS that the United States Chamber of 
Commerce, above all other organizations of na- 
tional scope, has the obligation of dealing with 
this subject of taxation and Federal expenditures as 
affecting business men. And we have attempted in 
a serious way to undertake to perform and bring 
before authorities in Washington and before the 
public generally our concept of what proper taxa- 
tion and expenditure programs should be. We did 
not expect to have to deal with any concrete propo- 


* Chairman. Committee on Federal Finance, Chamber of Commerce of 
the United States. Paper was presented at the meeting of the Western 
Division of the American Mining Congress at Chicago, September 26, 
1935. In his introductory remarks Mr. Clausen expressed gratitude to 
Mr. H. B. Fernald, attorney at law, New York, and to Mr. E. C. Alvord, 
attorney at law and counsel for the American Mining Congress, for the 
assistance given the Committee on Federal Finance of the Chamber of 
Commerce. “They,” said Mr. Clausen, “fare members of that committee, 
and furnish the brains and technical information necessary for us to 
operate, and they have given freely of their time and ability in forward- 
ing the work of this committee, which we in our organization feel is 
very important.” 












sition which had for its primary purpose the division 
of our national wealth, as it was put forth by the 
message of the President of the United States on 
June 19. In fact, the problem of national taxation 
and expenditures is of comparatively recent origin. 


Up to 1916 we had no serious problem. Our na- 
tional debt, at that time, was $1,100,000,000. It had 
never gone over $2,400,000,000, except in 1870, which 
was the result of the Civil War. The reduction had 
been gradual, and the national debt stabilized itself at 
around a billion dollars. But you know what has 
happened in recent years. Some of us remember 
Tom Reed’s Congress that appropriated a billion 
dollars, I think, one year, and it was ammunition 
for the Democratic party in the succeeding cam- 
paigns. 

At that time our revenues to carry on the ordinary 
expenditures of government came from liquor and 
tobacco and customs duties, and only about seven- 
teen per cent from the income tax which had been 
made legal and constitutional by an amendment to 
the Constitution back only in 1913. But in 1930, 
we find that tobacco and liquor and customs fur- 
nished only about fifteen per cent of the total, and 
sixty-six per cent came from income taxation, indi- 
vidual and corporate. 

The national debt, as you know, has practically 
doubled in the last five years, or will have doubled. 
Those are problems that seriously concern and dis- 
turb business men, for the reasons that have been 
outlined to you in a very splendid way by Mr. E. C. 
Alvord, because we cannot see how in a business 
sense this subject is going to be handled intelli- 
gently. 

We feel that the Administration does not sense, 
does not realize the problem that it is up against, 
and is apparently unconcerned, or expresses little 
concern, at least, about the necessity of in the very 
near future arriving in a position where it can see 
a budget balance. 

As long as that situation is in existence, and as 
long as the proposition such as the last tax law and 
the messages supporting it exist, we can see that 
our forward progress toward a resumption of nor- 
mal business activity is going to be retarded very 
definitely. So we think we have a legitimate interest 
in the situation, as it is. 

I referred to the national debt. We think of that 
and speak of it with a great deal of alarm. That is 
only a small part of the picture. Add to that the 
debts of our state and municipal governments, the 
mortgage debts of our railroads, our homes and 
farms in this country, and you have an astounding 
total that approaches forty per cent of our estimated 
national wealth. And with the rapid growth and 
development of this debt and with the increased 
percentage represented by indebtedness as compared 
with our national debt, we think there is just reason 
for alarm and concern by business men. That is 


the reason that we are trying to deal with this prob- 
lem and trying to bring home to the people of the 
country and the Administration the seriousness of 
the situation and the necessity for doing something 
about it. 

The President in his message only last January 
indicated that he did not think it advisable to con- 
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sider new and added taxes at this time, so you can 
well understand how business was stunned at the 
message of June 19, bringing forth a new proposition. 

There are three reasons for levying taxes, and 
three urges, as I might say, by those who propose 
increased taxes. One of them comes from the stu- 
dent, you might call him a brain truster, a well- 
intentioned individual who feels that taxation for any 
useful purpose is justified, however large it may be 
and however great its impact upon business and 
upon the general public. He thinks that is justified. 
Then we have another view; that governments, like 
families, like individuals, should operate with econ- 
omy and thrift, and with a sense of ability to pay 
back what is borrowed or what is put forward as an 
expense of operation. I think that situation is sup- 
ported by at least ninety-five per cent of the busi- 
ness men of this country today, and it is utterly 
lacking, as we see it, in the program carried out by 
the present Administration in fiscal matters. Then 
there is the third idea which has just been promul- 
gated seriously, that the powers of taxation should 
not be used alone for meeting the justifiable ex- 
penses of government economically administered, 
but should be used in the social sense, to redistribute 
our capital, our well of capital, divide it up and use 
it for social means. 

We cannot see anything to that program, if car- 
ried through, but the ultimate socialization of our 
American system. There is not time to discuss that 
fully, but that will be the result if we carry through 
with that as the dominant idea of formulating our 
tax system. I hope and believe that such will not 
be the program. 

With reference to the present tax law, you know 
that we had to act quickly and make our objections 
to Congress. We objected to it for at least six dif- 
ferent reasons. First, because it provided no com- 
plete program. That is, it was advanced hastily, 
without regard to a balanced budget, without taking 
into consideration the advisability and the possi- 
bility of reducing expenditures of the Federal Gov- 
ernment, and did not take into consideration those 
inequities that exist in the present law. Those were 
brushed aside. 


In the second place, the proposition was advanced 
on the country with haste and no notice was given 
to the country generally as to the purpose of the 
Administration in putting it over. 


Third, we feel that there was no recognition given 
to the rights of states to levy the necessary taxes to 
carry on their governments, their municipal units of 
the government as well as the state. 


Fourth, we were astonished and astounded that 
seriously the proposition could be advanced that big- 
ness in corporation activities is inherently wrong 
and contrary to the American system in the conduct 
of business. I should like to talk my whole time 
on that subject if it were possible to do so. 


Fifth, they ignored the primary proposition as we 
have advanced it, that the way to get more revenues 
into the national treasury is to get more income to 
tax, and that the program advanced was working 
against that very method. 
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And sixth, that the rates advanced were confisca- 
tory and too high, and did not take into considera- 
tion the return of workers to employment in private 
industry, which is the only ultimate solution of the 
fiscal problems of the National Government. 


We had some very interesting times at these hear- 

ings. We were subjected to cross examination by 
various members of the House Committee and of the 
Senate Committee. We advanced the idea that if 
the Government were really serious about meeting 
its fiscal problem, it would attempt in some justi- 
fiable way to reduce the expenditures of govern- 
ment in accordance with the platform on which the 
present Administration was elected, which appar- 
ently had been ignored in the latter two years of 
the Administration; this was recognized when the 
present President went into office. We called atten- 
tion to the fact that the ordinary expenditures of 
the Government in 1935 were estimated at 
$1,200,000,000, but increased to $1,600,000,000 for 
1936. We responded to Congressman Vinson’s request 
for definite recommendations as to how we would 
go about or recommend that they go about reducing 
these Federal expenditures, and we gave them a 
program later. And, among other things, we sug- 
gested that it would be possible to reduce the ordi- 
nary expenditures of government and save some 
of this four hundred million dollars additional that 
had been added to 1936 as compared to 1935. We 
suggested that the emergency appropriations under 
this four billion dollar bill you have heard so much 
about were not mandatory, and that it would be pos- 
sible and advisable and good sense to curtail these 
expenditures, inasmuch as up to this time they had 
not justified themselves in the program outlined and 
not carried through; that at least a billion and a half 
dollars could be saved in this way. Third, that the 
President’s recommendation that the unemployables 
be returned to the states and local communities for 
care should be carried through. Fourth, that budget 
control of the emergency expenditures should prevail as 
well as budget control over ordinary expenditures of 
government, which is not the fact now. Fifth, that 
RFC expenditures be liquidated gradually and that 
some of these funds might possibly be used to pre- 
vent further sale of bonds and to reduce the national 
debt, or at least curtail it. Sixth, to cut out activi- 
ties that were in competition with private industry, 
such as the TVA and others that might be men- 
tioned. 

Those were the things that we recommended to 
Congress, if it wanted to seriously reduce, to take 
a serious stand and reduce the governmental expend- 
itures. The one reaction I got in my appearance 
before these committees is this: I found that the 
majority of these committees, both in the House and 
the Senate, were rather sympathetic with the posi- 
tion we took as representatives of business men. I 
think they realized there was force and truth in the 
statements we made. But when you come to see 
the action of Congress in passing legislation of this 
kind, you are just discouraged—political expediency 
takes the place of the recognition of economic truths. 
There is the situation that exists today. It seems 
to me the greatest problem that business men have 
(Continued on page 685) 




































































































































































































































times, almost interminably delayed, avoided and 
even in some instances virtually escaped. The 
paying of real estate taxes with defaulted bonds has 
been permitted in some instances in the last few 
years in certain communities in this country. With 
such bonds being available at a mere fraction of their 
face value and being accepted as an offset against 
taxes at par value of the bonds, this constitutes the 
next thing to escaping tax liability. 

It is not intended herein to discuss the matter of 
what taxes are just or unjust or whether any certain 
class of people or things, either tangible or intangi- 
ble should be burdened more or less than under 
present laws. These are weighty matters needing 
scientific and conscientious deliberation and unbiased 
as well as just determination, in each separate in- 
stance, in order to be as acceptable to those affected 
as it is possible for a tax assessment of any kind to 
be acceptable. But regardless of the degree of jus- 
tice in the present distribution of the cost of govern- 
ment and of the various public services such as those 
provided by schools, penal, charitable and other in- 
stitutions, taxes as now imposed can be made less 
onerous by changes in tax assessment and collection 
methods. 

Tax assessment and collection has been in prog- 
ress for centuries and even ages. Strange as it may 
seem, with all the improvements that time has 
wrought in other avenues of life, the methods of as- 
sessing and collecting property taxes have changed 
but very little. Once a year property is assessed 
and rates are applied to assessed values supposedly 
sufficient to cover the expenses of all the publicly 
operated institutions. Those taxed are apprised of 
their proportionate share through one means or an- 
other, and then follows the taxpayers’ struggles and 
those of governmental bodies to pay their bills. 

There are comparatively few state and municipal 
governments today which are not strained to the 
limit to make their financial ends meet. Economic 
conditions have played havoc with the best laid 
plans. Even where good management does prevail 


| Rebate of taxes can be and actually is, at 


* President of Weil & Company, Inc., New Orleans. 


Plea made for monthly payment 
of taxes to more closely synchro- 
nize with the usual income flow 







Paying Taxes Without 


Needless Pain 










By WALTER H. WEIL: 





and public budgets appear balanced, stealthily there 
creeps into the otherwise properly geared machinery 
the element of human frailty, and tax delinquency 
follows, upsetting the most sound calculations. This 
unexpected and unwelcome situation has become a 
serious problem even in many of our real triple-A 
communities. 


Those who are at all familiar with or are interested 
in state and municipal affairs through public office, 
or as taxpayers or tenants, as well as employees in 
public institutions, to say nothing of the great num- 
ber of bondholders, can testify to the precariousness 
of the tax collecting problem. So large a number of 
people are directly and indirectly affected that there 
should develop some means to change, advanta- 
geously, the worn out method of tax collecting. 


The psychological and practical way to accom- 
plish desired and important ends, when dealing with 
the masses, is to meet their wishes and demands to 
the fullest extent that this is possible, when by doing 
so the sacrifice is not too great. Taxpayers may be 
regarded the customers of public institutions and 
their needs, requirements and wishes should be well 
considered. 


The masses of people who constitute the custom- 
ers, as it were, and are the ones from whom taxes 
are to be collected, receive their income weekly or 
monthly, as a rule, from salaries, rents or other in- 
come. Hence the practical way to collect from the 
masses is to arrange for at least monthly tax payments. 

While in some states and cities semi-annual and 
quarterly tax payments are now permitted, that does 
not reach far enough. With the average taxpayer, 
a lapse of six months or even three months causes 
an accumulation of debt which is more difficult to 
meet than it would be to pay one-twelfth of the 
amount each month when the funds are actually in 
hand. That is my concept of paying without pain. 
At least the pain of paying one-twelfth at a time is 
not nearly so severe as it would be if the obligation 
is allowed to accumulate for twelve months, or six 
months or even three months. 

Strictly speaking, taxes must be paid sooner or 
later, and the sooner they are paid the more advan- 
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tageous it is to the public institutions which must 
meet their payrolls, current bills and funded obliga- 
tions promptly. Many of these are payable daily, 
weekly or monthly, and to be of greatest value, in- 
come should be flowing into the public coffers 
monthly, with unabated regularity. As a matter of 
fact, taxes are “earned” by our public bodies monthly, 
even though computed annually and if the income 
were so collected it would, in very many instances, 
avoid the necessity of tax anticipation borrowing and 
the like, which increases the cost of operations to 
the government and thus, ratably, to each individual. 

When taxes are collected only annually, semi- 
annually or quarterly, public bodies are forced to 
finance their customers (taxpayers) over varying 
periods of time, sometimes a year or even much 
longer. To do this the credit of the community is 
severely strained until sufficient due and delinquent 
taxes can be accumulated. If anything goes wrong 
from that end, then the trouble really starts. Addi- 
tional borrowing capacity by that time is limited 
and can even then, at best, only be done at prohibi- 
tive rates. Employees, schools, bills, bonds, interest 
payments must all suffer alike. Not only that, but 
civic pride, private enterprise and in fact the gen- 
eral reputation of such communities receive such a 
shock as is difficult to live down. Such conditions 
as just pictured would be inconceivable if assess- 
ments and levies were promptly made and monthly 
tax payments enforced. 

The problem of taxes has always been a burden- 
some one but it has become more and more so in 
the past twenty-five or thirty years. This has re- 
sulted largely because of the popular demand for 
public improvements of all kinds to meet rapidly 
changing conditions and requirements for the higher 
scale of living established in these recent years. It 
is costly to build paved highways and bridges, grand 
school buildings, universities, libraries, waterworks, 
court houses and other public buildings, but the 
people wanted these and everything else that added 
to their comfort, education, convenience and per- 
sonal gratification. So it transpired that mills upon 
mills of assessments were gradually piled on already 
existing tax burdens which were becoming progres- 
sively more onerous. However, generally speak- 
ing, added taxes were incurred in times which were 
comparatively prosperous. People got their marvel- 
ous improvements and costly public works for which 
they clamored and pointed to ¢hem with great pride 
as each community outvied the other. That was 
when everybody had jobs and paying taxes once a 
year was the accepted plan and it usually worked 
out, one way or another. 

At the height of all this indulgence the world 
turned turtle. Everything went awry. People and 
even nations found that the day of reckoning had 
arrived and everything and everybody was in the 
middle of a bad fix. Disorganization and chaos took 
the place of that smug feeling of contentment and 
satisfaction. The realization was at hand that the 
house had been built on sand, with the inevitable 
result. 

It required some lapse of time, even then, to actu- 
ally realize in a big and broad way that a radical 
change actually had occurred, and everything had 
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to be readjusted to meet the new conditions. Grad- 
ually, but only by great sacrifice on the part of multi- 
tudes, is the country at large beginning to devise 
means of readjustment to the changed program. 


Among other important problems to untangle and 
unravel was the one underlying the welfare and con- 
tentment of a nation of home owners such as this 
nation is, and to devise means for them to hold on 
to the old home. Mortgage holders, perforce, soft- 
ened toward their debtors to the extent that if taxes 
were kept up, extension of payments was cheerfully 
granted on principal of the debt until times became 
more auspicious. It would have been much less a 
hardship on such burdened home owners had there 
been means provided for them to pay their taxes 
monthly out of their income, even if meagre. The 
day could and would often have been saved thereby, 
whereas, in numberless instances the opposite is the 
case. It required too great a sacrifice to meet the 
year’s taxes all at one time and the home owner, 
only too frequently, just threw up his hands, sur- 
rendered to his fate and took the consequences. 

Monthly payment of taxes is realiy only applying 
current, everyday practice to already accepted and 
established customs of present, every day life. Sup- 
pose, for instance, rent was only payable once a year 
or electric, gas, water and store bills were due annu- 
ally. That naturally is inconceivable. The reason 
why that is unconceivable is that public service com- 
panies and commercial institutions cannot be suc- 
cessfully operated that way. No business that deals 
with the masses can. Nevertheless that is the man- 
ner in which states, counties, cities and other gov- 
ernmental subdivisions collect revenue from the 
masses, and the system has quite naturally broken 
down. The people, as a whole, are honorable and 
pay their debts as they can, and they would likewise 
pay their taxes if afforded facilities to meet their 
needs in that respect. 

Just for example, suppose the average aggregate 
real estate and personal levy per homeowner to be 
$150. That would be $12.50 per month, which, being 
included in the family monthly budget would, per- 
force, be provided for, even if it were necessary to 
cut down on some other expenditures. Now assume, 
as has always heretofore been the custom, that those 
taxes are only payable once a year. The fatal day 
arrives and the money received from wages, salary, 
etc., has been all used and taxes are unpaid. Sick- 
ness or a necessary trip or some other unforeseen 
expense may have bobbed up meanwhile and the 
situation goes black before the homeowners’ eyes. 
Much of such frustration might actually be avoid- 
able if modern and practicable means are applied to 
the important item of taxes. 

When it comes to the matter of business houses, 
individually owned firms and corporations, large or 
small, practically all prepare, if even only for their 
own satisfaction, monthly statements or balance 
sheets in which, to be correct, the item “reserve for 
taxes” must be incorporated. As now administered 
the tax accumulates until the end of the year or 
whenever the taxpaying period happens to be, and, 
presumably, it is then paid. How grossly unfair and 
unbusinesslike is such a system! Taxes accrue and 
should be due and payable monthly. States, coun- 
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ties, cities, etc., could very profitably use the tax 
money if so paid. 

In these days of keen competition pay day is closer 
to the date of service rendered or obligation incurred 
than ever before. Business is conducted on as nearly 
a cash basis as possible. The manufacturer, the 
wholesaler and the distributor cannot extend indefi- 
nitely long terms for payment except greatly to the 
disadvantage of the debtor. Should annual settle- 
ments of obligations be prevalent, the wheels of 
industry would be seriously, inconceivably and inter- 
minably clogged with debts and bills receivable, the 
collection of which would always be in doubt and 
their value constantly decreasing, as assets. No 
business man nor body of men would attempt to 
conduct business in any such way. It cannot be 
done. Yet states and municipalities adhere to the 
timeworn custom of extending terms of twelve 
months and even much longer to taxpayers. 


The situation of operating public bodies is in the 
same category as that of private business in that 
they cannot any more carry on current affairs suc- 
cessfully on long term credit than can any other 
business. The concrete evidence of that is with us 
today in practically every community in this great 
country, largely because of tax delinquency. To a 
very appreciable extent this would not now be the 
case if the system of monthly installment payment 
of taxes were in effect. 


Naturally enough, the problem of providing the 
proper machinery to handle monthly collection of 
taxes arises. It is useless to describe the intricacies, 
delays, inconveniences, etc., surrounding present day 
tax collecting systems. Every taxpayer is familiar 
with that. Collecting taxes monthly would be next 
to impossible with the machinery now in use in 
almost any community, large or small. Tax colléc- 
tion offices, records and systems are not geared up 
for this plan, as presently constituted. A complete 
change of system must be adopted in each commu- 
nity to carry out the plan. 


The system employed by public service corpora- 
tions in cities and in urban sections can be readily 
adaptable for this purpose. Those companies deal, 
in cities especially, with many more units or indi- 
viduals than do tax offices in the same cities. Gas 
and electric companies must even read the meters 
of each and every one of their consumers, these read- 
ings must be turned in, calculated and regularly 
billed each and every month. Telephone companies 
are spared the meter problem but must render bills 
each month, and, what is still more to the point, 
both the public service and the telephone companies 
collect their bills regularly every month or else the 
service is discontinued. 


By a somewhat similar plan the establishment of 
a central tax collecting office in each community, 
authorized to collect state, county, city, school and 
all other taxes would be a simple process. First of 
all, the combined tax levy of all taxes of every kind 
to be paid by each individual would be assembled 
in the one office. This would be an annual process. 
Thereafter bills would be rendered for one-twelfth 
of the total each month to each taxpayer. Stagger 
payments could be arranged if absolutely necessary, 
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for facilitating both taxpayers and also the workers 
in the collecting offices. With this mechanical setup, 
the prompt collection of taxes would thereby be 
assured by providing for payments spread out evenly 
throughout the year, an arrangement most welcome 
to both the taxpayer and the community itself. Nat- 
urally, the collectors would be properly bonded and 
all collections, without any exception whatever, 
would be segregated daily and paid over daily to the 
already, separately constituted, tax collecting author- 
ities. 

This set-up, while requiring commensurate ex- 
pense at the beginning, would well pay for itself 
many times over in the amount of actual money 
saved in interest by avoiding tax anticipation loans 
now so generally required in nearly every commu- 
nity. Furthermore, this plan need not interfere with 
presently constituted tax collecting offices except 
for the actual, physical, collecting process. 


How simple and practicable such a plan seems to 
be on the part of the public bodies! How convenient 
and feasible on the part of the burdened taxpayer! 
What a blessing it would be to be able to operate your 
state, or any and all subdivisions on strictly a cash ba- 
sis! Paying everybody and for everything as demands 
arise and without the strain, inconvenience and chagrin 
of having to borrow on expectancies. How proud 
the citizens of such communities could feel to know 
that their public affairs are being efficiently con- 
ducted! How readily conceivable it is that such a 
community would inspire confidence and content- 
ment in the individual and offer encouragement for 
private and commercial expansion as well as invite 
new industries and enterprises! 

The question may arise as to how the monthly 
tax payment plan could be adaptable to the farming 
communities, where cash for farm products is only 
to be had at uncertain intervals, perhaps once, twice 
or three or four times a year, dependent on the na- 
ture of the products raised. That, naturally, is a 
problem but so is the daily, weekly, monthly and 
yearly provision for the necessities of life for farm- 
ers. However, this most important portion of the 
population of this country does, by some means, ar- 
range in some manner for living expenses during 
the interim between crops, and it would become es- 
sential to include in such arrangements, whatever 
they may be, the monthly payment of taxes. Even 
though this may appear difficult at first, the same as 
it will to every other-class of taxpayer, its advantage 
would be certain to be gratifying. Needless to say, 
many a farm will be thus saved to its owner when 
the nightmare of taxes is resolved into more easily 
met units. 

With provision for more convenient terms of pay- 
ment, collection could properly be more rigorously 
enforced, with the result that delinquencies would 
undoubtedly be greatly reduced. 

The suggested plan of collecting taxes monthly 
may arouse harsh criticism, but it has so many ad- 
vantages over the prevailing payment terms that it 
does not appear to be assuming too much to predict 
that it will eventually be widely adopted. Since it 
would render its proportionate assistance to the slow 
but gradual improvement now visible in business 
generally, the sooner it is done, the better. 
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Corporate Net Income: 
Alloeation for State 


Income Taxation 


By ROBERT S. FORD* 


HERE are now twenty-nine states that levy 

a tax on the net income of mercantile and 

manufacturing corporations. One of the ef- 
fects of the economic depression has been to accel- 
erate the movement toward broadening the tax base 
as indicated by the fact that thirteen states have 
adopted the corporation income tax since 1929. One 
of the most difficult problems arising in the adminis- 
tration of the net income tax is the proper assess- 
ment of business corporations transacting ousiness 
within and without the state. 

The allocation problem emerged from the chang- 
ing character of our industrial organization. The 
activities of many corporations have been projected 
beyond state and even national boundaries. The 
problem involves a proper determination of the situs 
of the net income where it arises from sources within 
two or more states. For example, what method of 
apportioning taxable income among the states 
should be followed in the case of a Delaware corpo- 
ration which has its manufacturing plant in New 
York, purchases its raw materials in Pennsylvania 
and Ohio, stores a part of its products in a ware- 
house in New Jersey, and sells the finished product 
in Illinois, New York and California. 

The problem is narrowed somewhat because cer- 
tain types of income such as rentals, royalties, inter- 
est and dividends can be allocated specifically to the 
jurisdiction in which the property is located, in 
which the investment is made or in which the com- 
pany transacts its business. Furthermore, there are 
a large number of corporations that have adequate 
accounting systems for segregating the net. income 
arising within the different states in which the busi- 
ness is done. There remain, however, a large num- 
ber of corporations for which separate accounting 
is not feasible and it is necessary, therefore, to resort 
to the process of general apportionment by means 
of the so-called allocation or apportionment fraction. 
The method of fractional apportionment is thus an 
arbitrary substitute for a detailed allocation of ex- 
penses and revenues; it has been defined as the 
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“means whereby the total net income or the total 
valuation of a business concern is split up to give 
a situs in a given jurisdiction to avoid the well-nigh 
impossible task of assigning to that jurisdiction, 
item by item, the specific elements of income or 
value which would be accounted for in that jurisdic- 
tion if the business done therein were considered a 
separate accounting unit.” ? 

The method of fractional apportionment is widely 
used among the income-taxing states. However, in 
setting up the elements of the apportionment frac- 
tion, revenue considerations have frequently over- 
shadowed considerations of equity so that factors 
have been selected for inclusion in the fraction which 
would reflect the greatest amount of net income to 
local sources. Other conditions influencing the se- 
lection of factors are as follows: (1) varying eco- 
nomic interests among the states; (2) lack of interest 
in the allocation procedure followed by other states; 
and (3) failure to recognize that inequitable double 
taxation may arise from an application of several 
different apportionment fractions to the net income 
of a single enterprise. 

In a discussion of the allocation problem,’ there 
are a number of questions for consideration: (1) 
what practices are followed by the states; (2) what 
legal principles have been formulated by the courts; 
(3) to what extent is there uniformity in apportion- 
ment practices; and (4) how may a greater degree 
of uniformity be achieved? ‘These questions will 
be taken up seriatim. 


Present Practices 


Bases of Apportionment 


N TABLE IT is shown the bases of apportioning 
net income that are now in use among the states. 
The bases as shown assume a greater significance 
when viewed in conjunction with Table II which 





1Gerstenberg, C. W., “Report of Committee on Standardization and 
Simplification of the Business Taxes,’’ National Tax Association, Pro- 
ceedings, (1929), p. 152. 

2See Ford, Robert S., ‘‘The Allocation of Corporate Income for the 
Purpose of State Taxation,” The New York State Tax Commission, 
Special Report No. 6, (1933). 




























































































shows the relative weights attached to the bases or 
ratios in the apportionment fraction. It will be ob- 
served that the weighting of the ratios ranges from 
zero to one hundred ‘per cent among the various 
states. In Connecticut, e.g., the ratio of tangible 
property within and without the State is weighted 
at one hundred per cent for manufacturing corpora- 
tions. On the other hand, in Tennessee, the appor- 
tionment fraction is based solely on gross sales 
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within and without the State. It would be possible, 
therefore, for a corporation which did all of its manu- 
facturing in Connecticut and transacted all of its 
sales in Tennessee to be taxed on two hundred per 
cent of its net income in the two states; this is a 
theoretical possibility, of course, and may not work 
out in such a manner in actual practice. It is shown 
in Table II that fifteen states use apportionment 
fractions consisting of three ratios which are 
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1 No provision is made in the statute for an allocation or apportion- 
ment. 

2In general, manufacturing costs denote the following: (a) total cost 
of goods, materials and supplies; (b) total wages and salaries paid or 
incurred, and (c) total overhead. 

3 The fraction is applicable only to foreign corporations. Trading or 
mercantile companies use the gross receipts ratio; cost of production 
ratio is applicable to manufacturing companies. 

4Companies deriving profits principally from the ownership, sale or 
rental of real estate or from the sale or use of tangible personal property, 
make an allocation of income according to the fair cash value of real 
estate and tangible personal property within and without the State; 
companies deriving profits from any other source, including the holding 
or sale of intangible property, allocate on the basis of gross receipts 
within and without the State. 

5 The business done shall be measured according to the rules and 
regulations to be prepared by the commissioner. 

6 Applicable only to foreign corporations. Domestic corporations are 
taxable on their entire net income. 

™Income Tax—Form I—4b. 

§ Manufacturing corporations use a fraction consisting of the two 
ratios of (a) cost value of capital assets, and (b) payroll. Trading 
corporations use a ratio that is based on net cost of sales, but the rate 
of turnover is also taken into consideration. 

® Missouri follows a slightly different practice from the other states 
regarding the amount of gross sales to be included in the numerator of 
the fraction. The statute provides that “the amount of sales or trans- 
actions wholly within this State shall be added to one-half the amount 
of sales or transactions partly within and partly without this State, 
and this total shall be divided by the total sales or transactions every- 
where to determine the proportion of such total income to be used to 
arrive at the amount of the tax.” 

The business ratio is used as an alternative to the sales ratio in 
cases where sales do not express the volume of business conducted 
within the State. No measures of the business ratio are provided in 
the statute. 

1 Net income returned to the State “shall be that proportion of the 
total net income which the taxpayers’ gross business done in the State 
bears to the total gross business, and apportionment shall be made 
under the rules and regulations prescribed by the State Board of 
Equalization, giving consideration to sales, property and payroll and 
such other factors as may be deemed applicable.” 

12 Statute provides for determination of amount of income arising 
from sources within the State by the method of separate accounting. 
However, the taxpayer may submit, for the approval of the commissioner, 
an alternative method of allocation or apportionment which he believes 
is more equitable and proper under the circumstances. 

13 Bills and accounts receivable arising from ‘“(a) personal property 
sold by the corporation from merchandise manufactured by it within 
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this State; (b) personal property owned by the corporation and not 
manufactured by it within this state, but sold by it or its agents and 
located within the State at the time of the receipt of order; (c) the 
purchase or sale of, or trading in, goods, wares or merchandise not 
located at any place at which the corporation conducted a permanent 
or continuous business without the State, and where the bills and 
accounts receivable arose from orders received or accepted by any 
officer or agent, or at any place of business, in this State; (d) services 
performed by any officer, agent or representative of the corporation 
connected with, sent from, or reporting, either directly or indirectly, 
at any office located in this State or at any office located, owned, rented 
or occunied in this State.” 

144“The value of share stock of another corporation owned by a cor- 
poration liable hereunder shall for purposes of allocation of assets be 
apportioned in and out of the State in accordance with the value of 
the  — property in and out of the state representing such share 
stock. 

The fraction is applicable only to foreign corporations. In _ the 
case of manufacturing corporations, the apportionment is based on the 
property and manufacturing costs ratios; trading corporations use the 
property and sales ratios. 

16 The business of the corporation is measured by expenditures for: 
(a) payroll; (b) purchase of goods, materials and supplies, and (c) re- 
ceipts from sales. 

17 No measures of the business ratio are specified in the statute. 

18 Statutory provision that the income tax shall be effective only for 
1935 and 1936 fiscal years. 

19 The fraction is applicable only to foreign corporations. Manufactur- 
ing corporations use the property ratio; the gross sales ratio is used in 
case there is no real property within the State, or where the foreign 
corporation is engaged in buying or selling; the combined property and 
sales ratios are used when the income of a foreign corporation is 
derived from the sale of personal property produced (in whole or in part) 
by the taxpaver without and sold within the state. 

2 Laws 1935, ch. 205. 

21 The statute provides for a return of income including a segregation 
of assets within and without the State, which is essentially the same 
as the New York type of segregation. 

22 The income tax act was held to be unconstitutional by the Wash- 
ington Supreme Court in William H. Culliton and McKales Corp. v. 
State Tax Commission (Sept. 8, 1933). ; 

23 A fraction consisting of the property and the gross receipts ratios 
is applicable to corporate net income derived from sources partly within 
the United States and partly within a foreign country. A fraction con- 
sisting of the property and business ratios is applicable to corporate 
net income derived from sources partly within the United States and 
partly within a possession of the United States. The business ratio is 
measured by (a) payroll, (b) purchases of materials and supplies, 
and (c) gross sales. 
















ee 


<P TOE ag Ae 8 















COT ENEN PRG Yi os 











Ses eit aie ited 















eee ts ote 


















RSL ET A AALS LEELA NE NL 





rk 
vn 
nt 
re 


St 
es 


not 
and 
the 
not 
nent 
and 
any 
vices 
ation 
ctly, 
nted 


cor- 
s be 
1eé of 
share 


the 
1 the 
> the 


for: 


) re- 


y for 


ictur- 
ed in 
reign 
y and 
on is 
part) 


ration 
same 


Nash- 
rp. Vv. 


ratios 
vithin 
| con- 
orate 
s and 
tio is 
yplies, 


= 


ge 91008 SRR ne ma 


ee 


eirtags 


«career 


Ee ee eee RR ILL ERA R ELE MEY LF OREO HI SS 


November, 1935 

























weighted at thirty-three and one-third per cent each 
and that six states and the Federal Government * 
use apportionment fractions consisting of two ratios 
which are weighted at fifty per cent each. 


Peculiarities of Certain Apportionment Practises 


The composition of a few of the apportionment 
fractions indicates that some of the states have ex- 
ercised excessive “fiscal zeal” in adopting a rule 
designed to produce the most revenue. South Caro- 
lina, e.g., appears to have gone further than any 
other state in the adoption of multiple formulae.‘ 
The Missouri statute provides for the inclusion, in 
the numerator of the fraction, of “one-half the 
amount of sales or transactions partly within and 
partly without this state” in addition to the amount 
of sales or transactions wholly within the state. 
Some of the states permit foreign corporations only 
to use the apportionment fraction while domestic 
corporations are taxable on their entire net income.® 


3A comprehensive fractional procedure is provided in the Regulations 
of the United States Treasury Department (Regulations 69, Sec. 217, 
Art. 328; Regulations 74, Sec. 119, Art. 682; Regulations 86, Sec. 119, 
Art. 119-12) for allocating income arising from sources within the 
United States, possessions of the United States, and foreign countries. 
Supra, note 23, Table I. : ; 

in Federal practice, “the method of separate accounting, subject to 
verification, is the preferred method. If this method is unsatisfactory 
in the case of the business of buying and selling or of producing and 
selling, the percentage of turnover method is considered more practical 
as an alternative than the fractional method, because the check on the 
facts on which it is based can be made within the country wherein the 
taxable income arises, and there is, furthermore, less likelihood of error 
in the facts themselves and difficulty in —_— them. This method 
may not be technically free from error, but, for the classes of business 
to which it applies (i. e., industrial and mercantile), it forms a reasonable 
substitute for fair invoicing and keeping of inventories and for a proper 
accounting in respect to the related business to which they apply.” 
League of Nations, Taxation of Foreign and National Enterprises, 
(Geneva, 1932), Vol. I, p. 250. 
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The so-called “share-stock ratio” ® is included in 
the New York method of fractional apportionment 
and information concerning “stock of other corpo- 
rations owned by the corporation” is required in the 
income tax return of the State of Vermont. The use 
of the “share-stock ratio” in New York has caused 
considerable controversy. In fact, the income tax of 
1917 had been in operation for only one year when 
the tax commission recommended that this ratio be 
eliminated from the allocation scheme.? In 1922, the 
statement was made by a committee of the National 
Tax Association that “investments allowing interest 
and dividends should be left out of the formula in 
any event, as these items of income are no part of 
the trading or net business profit to which the for- 
mula should be applied. Interest and dividends can 
and should be allocated specifically.” ® 


4 Supra, note 19, Table I. 

5In the failure to permit domestic corporations to use an apportion- 
ment fraction, the state, of course, is ignoring the allocation problem 
as it relates to domestic corporations and inequitable double taxation 
may result, and particularly if credit or deductions are not allowed for 
income taxes paid in other states. 

No provision is made in the Mississippi statute for the crediting of 
income taxes paid by domestic corporations to other states; the Arkansas 
law permits a_deduction from gross income of income taxes paid in 
other states. South Carolina allows a deduction for net income arising 
from regular business outside the State, while North Carolina permits 
a credit for income taxes paid in any other state. 

6 In the New York statute, this is designated as the “average value 
of the stocks of other corporations owned by the corporation”; such 
stocks are allocated to the State on the basis of the location of the 
“physical property representing such share stock.” Tax Law, Art. 9A, 
Sec. 214 (9). 

™The contention was that this type of property did not represent 
capital used in the regular course of business, when held by a business 
corporation, but represented surplus investments; also, such holdings 
accounted for a relatively small percentage of the income of business 
corporations, : 

8**Report of Committee on the Apportionment between States of 
Taxes on Mercantile and Manufacturing Business,” National Tax Asso- 
ciation, Proceedings (1922), p. 205. 


TABLE II: COMPARATIVE WEIGHTS ATTACHED TO APPORTIONMENT RATIOS * 
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TABLE III: THE STATUS OF UNIFORMITY IN THE METHODS OF ALLOCATING TAXABLE INCOME AMONG THE STATES * 


A 
Property, Property, 
payroll manufactur- 
and gross ing costs, 
receipts sales 


» Segregation r 
of assets business 


or sales 


Calif. Ariz. et ie Ga. Va. 
(1929) (1933) (1929) (1916) 


Idaho Kan. N. D. | 
(1931) (1933) (1919) (1921) 


La. Wisc. Okla. S. C. 
(1934) (1911) (1931) (1922) 


Mass. Minn. Fed. Gov. 
(1919) (1933) 


Mont. Ss. D. 
(1917) (1935) 


Ore. 
(1929) 


Pa. 
(1935) 


Utah 
(1931) 


D E F 
Propertyand Propertyand Property and 
gross receipts cost of manu- 


facturing sales assets 


Fed. Gov. 


I 
Cost value 
of capital 


H 
Property 


Gross re- 


‘ No provision 
cetpts or 


_for frac- 
tional appor- 
tionment 


N.C. Ark. * 4 Miss. Ala. 
(1929) (1924) (1933) 


Iowa N. M. 
(1934) (1933) 


Tenn. 
(1923) 
Mo. 
(1917) 
3. ¢. 
(1922) 


* See footnotes attached to Table I. The dates shown in Table III represent the dates of adopting the corporation income tax. In some 
cases, the apportionment fraction was changed or adopted at a later date. 


Trend Toward Uniformity 


In Table III is shown the general status of uni- 
formity in allocation practises. It will be observed 
that twenty-six of the twenty-nine states show some 
tendency toward uniformity, although in these 
twenty-six states there are six different methods of 
fractional apportionment in use and varying weights 
are attached to the ratios that compose the fractions. 
Nevertheless, the differences are not as great as 
they may appear to be at first glance. In the following 
section, the group of states listed in Column A is 
used as a basis of comparison because it represents 
the largest group of states using the same appor- 
tionment device. It is significant to note also that 
the so-called Massachusetts rule, which is used by 
this group of states, was recommended recently for 
general adoption by a committee of the National Tax 
Association.® 

The chief difference between the eight states list- 
ed in column A and the five states listed in column 
B is that the apportionment fraction in use by the 
former group includes the item of payroll while that 
in use by the latter group includes the item of manu- 
facturing costs.” 

The two states listed in column C prescribe an 
apportionment fraction consisting of the following 
items: (a) property, (b) certain accounts receivable, 
and (c) shares of stock of other corporations owned. 
There is not a great difference between the New 
York item of “certain bills and accounts receivable” 
and the combined items of payroll and gross receipts 
or sales for the eight states as listed in column A. 


® “Report of Committee on Uniformity and Reciprocity in State Taxing 
Legislation,” National Tax Association, Proceedings (1933), p. 262. 

The use of manufacturing costs as an apportionment ratio may or 
may not produce more accurate results than the use of the payroll ratio, 
which is included in manufacturing costs; this is a moot question. 
Furthermore, the use of manufacturing costs may introduce a great deal 
of complexity into the apportionment. For example, it is frequently as 
difficult to allocate overhead as it is to allocate net income. It may 
be impossible to allocate the item of overhead definitely to any single 
unit of the enterprise, and it therefore becomes necessary to make an 
anportionment on the basis of some presumptive rule such as the ratio 
of gross receipts within and without the state. 

" Average monthly value of bills and accounts receivable arising from 
(1) personal property sold by the corporation from merchandise manu- 
factured by it within and without the State, (2) the purchase or sale 
of personal property, and (3) services performed by any officer or agent 
of the corporation. New York Tax Law, Art. 9A, Sec. 214. 


The three states shown in Column D use appor- 
tionment fractions consisting of the ratios of prop- 
erty and business which are weighted at fifty per 
cent each.12 In view of the components of the busi- 
ness ratio, this method of fractional apportionment 
is not greatly different from that in use by the eight 
states listed in column A. 


The chief difference between the three states in 
column E and the group of states in column A is 
that the former group of states does not use the item 
of payroll in the fraction; property and gross re- 
ceipts are weighted at fifty per cent each. 


A single apportionment ratio is used in several 
states. In column G, it is shown that five states ap- 
portion net income on the basis of gross receipts or 
sales within and without the state; two states, as 
shown in column H, apportion on the basis of tan- 
gible property within and without the state.” 


Despite the trend toward uniformity, there is still 
considerable diversity in state apportionment prac- 
tises. It has been shown in Tables I-III that ten 
different allocation bases or ratios are used with 
relative weights ranging from zero to one hundred 
per cent, and that nine apportionment fractions are 
in use among twenty-seven states. This multiplic- 
ity of allocation fractions is the greatest source of 
friction in ‘the apportionment of taxable income 
among the states. If the apportionment rules were 
rigidly applied by every state, it is probable that a 


12 This method of fractional apportionment has an interesting back- 
ground. In 1922, the Committee of the National Tax Association on 
the Apportionment of Business Taxes Between the States proposed a 
model formula that was based upon the two factors of property and 
business with relative weights of fifty per cent attached to each ratio. 
This method was adopted by North Dakota in 1923 and by the Federal 
Government in 1928; in Federal practice, it was made applicable only 
to mercantile and manufacturing corporations engaged in business in 
the United States and in the possessions of the United States. An 
apportionment fraction consisting of the ratios of property and business 
was adopted by Georgia in 1931 and by Oklahoma in 1932. North 
Dakota and the Federal Government adopted the measures of the busi- 
ness ratio—payroll, purchases and sales—which were recommended by 
the committee of the National Tax Association. 

13 The use of any single ratio for apportionment purposes is an ex- 
tremely arbitrary device. It is doubtful whether either the property or 
sales ratio, when used alone, reflects properly the amount of business 
conducted within a state. 

144 Alabama has not adopted a definite fraction. In New Mexico, the 
method of separate accounting is used unless the taxpayer can show 


that some other method of allocation or apportionment would be more 
equitable. 
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great deal of inequitable double taxation would re- 
sult. On the other hand, there are nineteen states 
that do not levy such a tax, so that the presumption 
is strong that many corporations are taxed on less 
than one hundred per cent of their net income. In 
any event, the extent of non-uniformity, with the 
possibility of inequitable double taxation is so pro- 
nounced as to suggest the necessity of adopting a 
more uniform apportionment procedure. A _ few 
years ago, a committee of the National Tax Asso- 
ciation stated that: 


from the standpoint of the taxpayer, uniformity between 
states is by all odds the most essential requisite. It might 
make little difference to the taxpayer whether he is taxed 
on seventy-five per cent of his income at the place of manu- 
facture and twenty-five per cent at the place of sale, or 
vice versa, so long as he is taxed only on one hundred per 
cent altogether. The fairest apportionment rule conceivable 
would be of little help to the taxpayer if only one state 
adopted it and the others continued to use a different rule. 
... All methods of apportionment of trading profits are 
arbitrary—the cutting of the Gordian knot... . There is no 
one right rule of apportionment, notwithstanding that there 
probably are a number of different rules, all of which may 
work substantial justice. For the present purposes the only 
right rule of procedure is a rule on which the several states 
can and will get together as a matter of comity. Getting 
together by the uniform adoption of some equitable method 
and finding the right rule of apportionment are, in our 
opinion, synonymous.” 


Legal Principles Underlying Allocation 


Right to Tax Income of Non-Residents 


STATE may tax income received by a non- 

resident from property located within the 
State.1® In this case, the Court held “that the State, 
from whose laws property and business and industry 
derive the protection and security without which 
production and gainful occupation would be impos- 
sible, is debarred from exacting a share of those 
gains in the form of income taxes for the support 
of the government, is a proposition so wholly incon- 
sistent with fundamental principles as to be refuted 
by its mere statement.” 


Net Income Derived from a Combination of 
Intrastate and Interstate Business 


A tax measured by net income, part of which 
may have been derived from interstate commerce, 
is valid if there is no discrimination against inter- 
state commerce.*? 


Net Income from Strictly Interstate Business 


A state may not tax the net income of a-corpo- 
ration when its business is exclusively interstate in 
character within the state. In such a case, there- 





“Report of the Committee on the Apportionment Between States 
of Taxes on Mercantile and Manufacturing Business,” National Tax 
Association, Proceedings (1922), p. 201f. 
cioagneeer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445, 

7U. S. Glue Co. v. Town of Oak Creek, 247 U.S. 321, 38 Sup. Ct. 
499, 62 L. ed. 1135 (1918). It was held that the Wisconsin income tax 
law, as applied to the plaintiff in this case, “cannot be deemed to be 
so direct a burden upon plaintiff’s interstate business as to amount to 
an unconstitutional interference with or regulation of commerce among 
the states. It was measured not by the gross receipts, but by the 
net profits from this part of plaintiff’s business, along with a like 
imposition upon its income derived from other sources, and in the same 
way that other corporations doing business within the state are taxed 
upon that proportion of their income derived from business transacted 
and property located within the state, whatever the nature of the 

usiness,”” 
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fore, the use of an allocation fraction is not permis- 
sible.7® 


Selection of Factors 


Case 1: When the apportionment fraction is 
based upon a segregation of assets within and with- 
out a state, all assets used in producing apportion- 
able income should be included in the fraction.’® 


Case 2: There should be no duplication of items in 
an apportionment fraction.?° 


Fractional Apportionment and 
the Rule of Unity 


The fractional apportionment device is predicated 
upon the so-called rule of unity. According to this 
rule, an enterprise is considered as an economic unit 
regardless of the geographical scope of its activities 
and an apportionment fraction may be used to de- 
termine the proportion of its property that is taxable 
by the various states in which it operates.” 


Case 1: The principle of the unit rule, as estab- 
lished in the taxation of property, has been applied 
in the taxation of corporate net income. In a basic 
case,” the taxpayer contended that the corporation 
income tax, as imposed by the State of Connecticut, 
violated the Fourteenth Amendment because it was 
imposed upon business carried on outside of the 
State.27 On this point, however, the Court ruled 
that: 

This showing wholly fails to sustain the objection. The 
profits of the corporation were largely earned by a series 
of transactions beginning with manufacture in Connecticut 
and ending with sale in other states. ... The legislature in 
attempting to put upon this business its fair share of the 
burden of taxation was faced with the impossibility of 
allocating specifically the profits earned by the processes 
conducted within its borders. It, therefore, adopted a 
method of apportionment which, for all that appears in this 
record, reached ... only the profits earned within the State. 

Case 2: A more difficult problem in the applica- 
tion of the unit rule is presented in the case of a 
large concern showing a profit from its operations 





18 Alpha Portland Cement Co. v. Massachusetts, 268 U. S. 203, 45 
Sup. Ct. 477, 69 L. ed. 916 (1925). 

19 People ex rel. Alpha Portland Cement Co. v. cae. 230 N. Y. 48, 
129 N. E. 202, (1920). In this case, the Court disallowed an amend- 
ment of 1918 to Article 9-A of the New York Tax Law. The amend- 
ment provided that if the situs of the shares of stock in other 
corporations was actually in New York, such shares could be included 
in the apportionment fraction; with a limitation, however, that the 
valuation of such shares could not exceed ten per cent of the value 
of the local realty and local tangible personalty. In determining the 
tax on foreign corporations, it was declared unconstitutional to include 
the interest on bond investments in allocable income if the bonds pro- 
ducing such interest were excluded in the segregation of assets. In 
addition, the Court ruled that the full value of the shares of stock of 
other corporations—with no limitation involving the local realty and 
tangible personalty—having a situs outside the State should be added 
to the value of assets outside the State. 

2 Societe Anonyme Des Anciens Establissements v. Knapp, 191 App. 
Div. 701, (1920). The relator asserted that the New York State Tax 
Commission did not apply correctly the statutory formula prescribed in 
the law of 1917. It was contended that there was a duplication of 
certain accounts receivable which resulted in a great disadvantage to 
the taxpayer. The determination of the State Tax Commission was 
reversed. 

71 State R. R. Tax Cases, 92 U.S. 575, (1876); Western Union Tele- 
graph Co. v. Massachusetts, 125 U. S. 530, (1887); Pullman Palace 
Car Co. v. Pennsylvania, 141 U. S. 18, (1890); Adams Express Co. v. 
Ohio, 165 U. S. 220, (1896); Pullman Co. v. Richardson, 261 U. S. 330, 
(1923). As an illustration of an unreasonable use of the unit rule, see 
Wallace v. Hines, 253 U. S. 66, (1920). ; 

See Baldwin, Sherman, “State Taxation of Foreign Corporations 
Engaged in Interstate Commerce,” (1924), 33 Yale Law Journal 406: 
Huston, J. W., “Allocation of Corporate Net Income for Purposes of 
Taxation,” (1932), 26 Ill. Law Rev., 728; Harding, A. L., Double Taxa- 
tion of Property and Income, (Harv. Univ. Press, 1933) p. 243f. 

22 Underwood Typewriter. Co. v, Chamberlain, 254 U. S. 113, 41 Sup. 
Ct. 45, (1920). 

23 The objection was based upon the fact that $1,293,643.95 of the 
corporate profits were received in other states, while only $42,942.18 
were received in Connecticut where most of its manufacturing activities 
were carried on. 
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as a whole, although operating at a loss within a 
given state. In such a case,** arising under the New 
York Law, the Supreme Court upheld the tax as 
well as the method of apportionment. It was the 
opinion of the Court that: 


as the Company carried on the unitary business of manu- 
facturing and selling ale, in which its profits were earned 
by a series of transactions beginning with the manufacture 
in England and ending in sales in New York and other places 
—the process of manufacturing resulting in no profits until 
it ends in sales—the State was justified in attributing to 
New York a just proportion of the profits earned by the 
Company from such unitary business.” 


Case 3: Another type of case involving the uni- 
tary rule arises where a corporation is engaged in 
the manufacture of two or more commodities, only 
one of which is produced or sold within a state. 
Such a case ** arose under the New York law. A Rhode 
Island silverware corporation maintained two of its 
shops and a considerable store of goods in New 
York. The corporation claimed that its return of 
income to the Federal Government for 1918, which 
was used as a measure of the tax, included the profits 
upon its munitions business, and that this business 
was localized in Rhode Island and was disconnected 
from the silverware business. However, the opinion 
of the Court was: 


Any effort at allocation must be more or less arbitrary 
and fictitious . . . in a business which is a unity, it is im- 
possible to break up the parts and satisfactorily assign to 
any piece a corresponding part of the income. . .. The case 
... presents the not wholly unfamiliar difficulty of trying 
to apportion quantitatively the effect of a number of factors 
each of which is an absolute condition to the result. In 
such a case there is no rational solution which will bear 
scrutiny, and one must proceed by a more or less rough 
division not too shocking to preconceived assumptions. 


Fractional Apportionment and 
Separate Accounting 


A highly controversial phase of the allocation 
problem relates to the method of distributing the 
tax base among the states. Should the base be dis- 
tributed by a separate accounting of the business 
activities within each jurisdiction, or by the appli- 
cation of an apportionment fraction to the entire 
net income? 


The two methods of separate accounting and 
fractional apportionment “are not absolutely dis- 
tinct. Under separate accounting, many expenses 
and some receipts must be allocated by pro-rating 
on some appropriate basis. Pro-rating is a species 
of fractional apportionment; but under the method 
of separate accounting, pro-rating is used only where 
necessary, and then the basis of the pro-rating varies 
with each expense or item of revenue in question. 
Moreover, and more important, under a method of 
separate accounting, functions and departments of 
the business not represented in the foreign tax juris- 





*% People ex rel. Bass, Ratcliffe and Gretton, Ltd. v. State Tax Com- 
mission, 133 N. E. 122, 266 U. S. 271, (1924). 

23 The New York tax is designated as a franchise tax; it is based on 
the privilege of doing business in the State, is measured by net income 
and is in lieu of any tax on personal property. In this connection, the 
language of the Court is significant: ‘There is no sufficient reason why 
a forei corporation desiring to continue the carrying on of business 
in the State for another year—from which it expects to derive a benefit— 
should be relieved of a privilege tax because it did not happen to have 
made any profit during the preceding year. This is especially true 
where, as in the present case, the corporation is entirely relieved of any 
personal property tax.” 

2% The Gorham Manufacturing Co. v. Travis, 274 Fed. 975, (1921). 
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diction, do not come into the picture at all. The 


essential difference between the two methods js - 


found not so much in the use of what may be 
called fractional pro-rates, as the application of such 
pro-rating to the entire net income.” 7 


The methods of apportionment and allocation 
have both been upheld by the courts. However, 
there is apparently a preference on the part of the 
courts for the method of allocation, or separate ac- 
counting. In the Underwood and Bass cases,”* the 
fractional apportionment was upheld by the Su- 
preme Court chiefly because the taxpayer did not 
submit sufficient proof to show that the application 
of the fractional method operated in an unreason- 
able manner. 


It is a difficult task to segregate the income aris- 
ing from different units of a unitary enterprise. A 
strict application of the method of separate account- 
ing entails the treatment of a branch of the business 
as an independent entity, or as a separate accounting 
unit. Such a separation of units within an enter- 
prise may necessitate the separate determination of 
selling profits, manufacturing profits and buying 
profits.”® 


In the Standard Oil cases,°° in which separate ac- 
counting was upheld, the contention was made that 
the application of the apportionment fraction would 
subject to taxation, within the taxing state, not only 
the selling activity which was carried on therein but 
the production and manufacturing activities as well 
which were carried on in other states. The Court 
held, however, that (1) the selling activities were 
easily separable from production and refining activi- 
ties; (2) it was easy to determine the market value 
of refined oils within a state, and (3) the selling 
profits should be ascertained as though the selling 
unit were a separate corporate entity. 


In Standard Oil Co. of Indiana v. Wisconsin,** the 
Court stated that “there are some operations which 
from their very nature produce an income which 
cannot be properly allocated by separate accounting 
methods, most of which are the telegraph, telephone 
and express companies. They stand ready to serve 
whoever may apply for service, and the entire op- 
eration constitutes a unit of service. That is not 
the case with the manufacturing and sales business, 
particularly .so where the accounts are so-kept as to 
be readily separable.” 


27 Adams, T. S., “Allocation versus Apportionment,” National Tax 
Association, Proceedings (1931), p. 346. : 

"¢ he notes 22 and 24. This was true also in the case of 
S. S. Kresge v. Bennett, 51 Fed. (2d) 353 (1931), in which the Court 
held that: “Since the plaintiff cannot show by the facts before us what 
was its net income from New York State, but can merely estimate it, 
we do not think that there is anything before us to sustain the conten- 
tion that the method of apportionment adopted by the commission was 
unconstitutional.” 

2 It is recognized that the method of separate accounting does not 
consist simply of a single standard method, but of many different 
methods which vary according to the peculiarities of various types of 
business enterprises. 

9% Fisher v. Standard Oil Co., 12 Fed. (2d) 744 (C. C. A. 8th) (1926); 
Standard Oil Co. of Indiana v. Thoresen, 29 Fed. (2d) 708 (C. C..A. 
8th) (1928); Standard Oil Co. of Indiana v. Wisconsin Tax Commission, 
197 Wis. 630, 223 N. W. 85 (1929). 

The method of separate accounting is not predicated entirely upon 
the “separate entity” doctrine. Corporations are permitted in a number 
of states to make a return of taxable income on the basis of a separate 
accounting, but in connection therewith the states may permit or require 
a consolidated return. This practice is fairly recent among the states 
and represents a new emphasis upon the rule of unity. 

31 Supra, note 30. 





SAM RPE 


Sasi 04 4. desea 











[GE EOE OREO A As MET ys HERE NS 1 


























































35 





he 
is - 
be 
ch 


On 
er, 
the 
ac- 
the 
Su- 
not 
ion 
on- 


ris- 

A 
int- 
ess 
ing 
ter- 
1 of 


ing 


ac- 
that 
yuld 
ynly 
but 
well 
ourt 
vere 
tivi- 
alue 
ling 
ling 


' the 
hich 
hich 
iting 
hone 
erve 
» Op- 
, not 
ness, 
as to 


al Tax 


ase of 
Court 
s what 
ate it, 
conten- 
on was 


es not 
ifferent 
ypes of 


(1926) ; 
<a * 
nission, 
y upon 
number 
eparate 


require 
2 states 





Say opnsanreestae= > - 


“OR wrest = 


CS ohn iebaedi ith 


SPERM Fh ERROR EE 





¥ 
: 
3 


RR ET 


i LMS ALONE RR es NEL re HERB PS | ARO 





November, 1935 


In the leading case disallowing the use of the ap- 
portionment fraction,** great emphasis was placed 
upon the fact that the statutory fraction was clearly 
unreasonable. Relative to this matter, the Court 
stated : 

For the present purpose, in determining the validity of 
the statutory method as applied to the appellant, it is not 
necessary to review the evidence in detail, or to determine 
as a matter of fact the precise part of the income which 
should be regarded as attributable to the business con- 
ducted in North Carolina. It is sufficient to say that, in 
any aspect of the evidence, and upon the assumption made 
by the state court with respect to the facts shown, the 
statutory method was unreasonable. 


Evasion through Intercorporate Contracts 


The principal device, as brought out in the cases 
presented before the courts, for evading the corpo- 
rate income tax is the intercorporate contract.** The 
main incentives to such evasion appear to be the 
alleged unfairness of certain apportionment frac- 
tions and the possibility of diverting income into a 
non-income-taxing state. 

There are three ** leading cases relating to this 
problem, and, in all, essentially the same procedure 
was followed in manipulating the situs of the in- 
come. In the Buick case,** the subsidiary agreed to 
sell the entire output of the General Motors Buick 
factory at Flint, Michigan, upon a basis yielding an 
annual net profit of only $2,500. In the Palmolive 
case,°* there was a complicated reorganization of the 
Palmolive Company. Following the reorganization, 
a subsidiary sold its product to the parent company 
on a “factory cost plus six per cent” basis; through 
this device, the percentage of profit arising within 
Wisconsin was reduced from ninety per cent to 
fifty-five per cent. In the Cliffs Chemical case," the 
subsidiary made contracts to sell its products to two 
companies, which were its only share-holders, on a 
cost basis and in proportion to the amount of stock 
held by each company. In the Studebaker case,** 
the parent company, through the manipulation of 
the price to the distributor, was able to show a net 
profit, while the subsidiaries, with one exception, 
were operating at an alleged loss. 

In coping with the problem of evasion of the 
corporate income tax, several of the states have 
made some statutory provision to empower the tax 
commission to investigate the facts and to make a 
re-allocation of income, if it can be proven that there 
was an attempt to defraud the state.*® 


_.* Hans Rees Sons v. North Carolina, 283 U. S. 123, 51 Sup. Ct. 385, 
75 L. ed. 879 (1931). 

It should be noted that the North Carolina fraction was upheld in 
another case in which the taxpayer did not present facts to show 
that the apportionment fraction operated in an arbitrary and Unreason- 
able manner; the Supreme Court ruled that the case was controlled 
by the decision in the Underwood Typewriter case and not by the de- 
cision in the Hans Rees case. State ex rel. A. J. Maxwell v. Kent-Coffey 
Mfg. Co., 168 S. E. 397, (1933), 52 Sup. Ct. 437. 

33 Magill, Roswell, “Allocation of Income by Corporate Contract,” 
(1931) 6 Harv. L. Rev. 935. 

% The same issue was presented in People ex rel. Studebaker Cor- 
poration of America v. Gilchrist, 244 N. Y. 114 (1926). However, this 
Case is not listed as a leading case because it turned on a question of 
Statutory interpretation and, through a legal technicality, it was possible 
for the subsidiary to avoid the allocation requirements. It is to be 
noted that the New York statute has been changed, and, in view of the 
decisions in the Buick and Palmolive cases, it is improbable that the 
Studebaker Corporation would again be successful on a similar issue 
in New York. 

B.. Buick Motor Co. v. City of Milwaukee, 43 Fed. (2d) 385, 48 Fed. 
(2d) 801 (C. C, A. 7th) (1931). 

% The Palmolive Co. v. Conway, 43 Fed. (2d) 226 (1930). 

. * Cliffs Chemical Co. v. Wisconsin Tax Commission, 193 Wis. 295, 
214 N. W. 477 (1927), error dismissed for want of a substantial Federal 
question, 277 U. S. 574, (1927), 

* Supra, note 34, 
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Double Taxation from 
Overlapping Apportionments 


The issue of double taxation arising out of over- 
lapping apportionment devices has not been pre- 
sented to the courts. It is not improbable, however, 
that some large corporate taxpayer, operating in sev- 
eral states, may submit proof to show that the com- 
bined application of several fractions results in the 
taxation of more than one hundred per cent of the 
corporate net income.*® If and when this occurs, 
the Supreme Court will have an opportunity to enun- 
ciate principles for the elimination of competitive 
allocation and inequitable double taxation in a man- 
ner comparable to its action in meeting the problems 
arising out of overlapping taxes on inheritance." 


Uniform Apportionment Rules 


HE method of fractional apportionment seems 

to be firmly established in American practice. 
However, with nine different fractions in use, it is 
worthwhile to consider existing practices with a 
view to setting up a pattern or framework that might 
be suitable for general adoption. A review of the 
statutes and practices in the various states and of 
the court decisions reveals quite clearly a few prin- 
ciples on which the apportionment structure might 
be based. 

In the first place, the apportionment fraction 
should be based upon ratios that are fairly easy to 
determine. An apportionment under a complex ra- 
tio may be almost as difficult as a separate account- 
ing itself. The chief advantages in support of 
fractional apportionment are (1) simplicity in de- 
termining the amount of income apportionable to a 
state, and (2) ease of administration. These two 
advantages are largely nullified by complexity in 
the apportionment ratio. 

Secondly, elasticity in the use of the apportion- 
ment fraction is desirable. There should be no hard 
and fast application of specific ratios. At best, the 
fractional method can be used by only a majority of 
the corporations. Numerous border-line cases arise 
requiring special treatment. The tax commission 
should have the right to prescribe an alternative rule 
or to omit one or two of the apportionment ratios 
if the statutory formula does not properly reflect the 
business activities carried on within a particular 
state. 

Thirdly, and as a corollary to the second point, 
a taxpayer should be permitted to make a separate 
accounting when the accounts and records are kept 
in such a manner as to effect a proper segregation 
of taxable income. The preference of the courts 
for the method of separate accounting should be 
recognized; otherwise the fraction will be declared 
invalid if the taxpayer submits proof to show that 
the application of the fractional method results in 
an “unreasonable” apportionment. 

9 See e.g., Wis. Stat. 1925, ch. 71.25, sec. (1); Conn. Gen. Stat., 
sec. 1098 (1930); N. Y. Tax Law, Art. 9A, Sec. 211 (10). 

4©See Harding, A. L., Double Taxation of Property and Income, 
(Harv. Univ. Press, 1933) ch. 8, for an application to income taxation 
of the principles established in property taxation and death duties. 

41 The legal principles and rules for the prevention of double taxation 
of inheritance were developed and applied in a series of cases: Farmers 
Loan and Trust Ce ge v. Minnesota, 280 U.S. 204 (1930); Baldwin 
v. Missouri, 282 U. S, 586 (1930); Beidler v. South Carolina Tax Com- 


mission, 281 U. S. 1 (1930); First National Bank of Boston v. State of 
Maine, 284 U. S. 312 (1932). 
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Fourthly, the use of a compound fraction con- 
sisting of possibly three ratios appears to be more 
equitable than a fraction consisting of a single ratio. 
Furthermore, there is a greater possibility of a com- 
pound fraction being upheld by the courts. 


Fifthly, it is sufficient to provide only one method 
of fractional apportionment with a provision per- 
mitting the use of an alternative fraction or of a 
separate accounting. To provide one type of frac- 
tion for manufacturing corporations, a second frac- 
tion for selling corporations and a third fraction for 
corporations doing a combination of manufacturing 
and selling is an arbitrary application of rules de- 
signed to produce the greatest amount of revenue. 


Sixthly, the statute should specify as non-appor- 
tionable income those elements of income to which 
a definite situs can be assigned. The inclusion of 
such elements of income in the total net income to 
be apportioned is unnecessary and defeats the very 
purpose for which the fractional method is designed. 
Furthermore, all expenses, deductions and assets 
related to such elements of non-apportionable income 
should be excluded from the fraction. 

Finally, the apportionment fraction should be ap- 
plicable to both foreign and domestic corporations. 
To allow foreign corporations only to use the frac- 
tion and to tax domestic corporations on their entire 
net income with no credit for income taxes paid in 
other states is an unfair discrimination against the 
domestic corporations. From an economic stand- 
point, the situs of corporate net income for taxation 
purposes should be determined chiefly by origin fac- 
tors and not by the residence of a corporation. 


Methods of Accomplishing Uniformity 


T WILL require considerable time for the ac- 

complishment of uniformity because of the nature 
of the legislative process and of the lackadaisical 
interest of state officials in the tax systems of states 
other than their own. Nevertheless, there is a pro- 
nounced tendency toward uniformity and some of 
the proposals for accelerating the movement should 
be considered. One of the most important factors 
involved in the choice of a method depends on 
whether the states or the Federal Government shall 
assume the initiative. However, there is the pos- 
sibility of a compromise through Federal-state co- 
operation, or even the judiciary might offer a 
solution of the problem. In the following section, 
the four different alternatives for achieving uni- 
formity are considered. 


State Initiative and Cooperation 


Leaving the matter to the states involves volun- 
tary cooperation in the adoption of a uniform 
method. It is doubtful that many states would 
readily abandon the present methods and join in a 
movement for uniformity without some sort of pres- 
sure being exercised. Furthermore, the movement 
would be handicapped because there are nineteen 
states that do not levy a corporation income tax. 
However, the possibilities of this line of action 
should not be discounted entirely. For example, in 
the case of the estate and inheritance taxes, “the 
Federal credit does not deserve all the praise for 
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the improvement. Voluntary reciprocity among the 
states and a radical series of court decisions are also 
claimants for the honors.” #? 


Voluntary adoption of a uniform method might be 
hastened through the agency of interstate or re- 
gional conferences of taxing officials.4* The Na- 
tional Tax Association has performed a valuable 
service in encouraging the movement toward uni- 
formity.** Following a consideration of the alloca- 
tion problem over a period of more than ten years, 
a committee of the National Tax Association recom- 
mended that the Massachusetts rule for apportion- 
ing corporate net income be adopted by the states.*° 
If a policy of voluntary cooperation were adopted,*® 


the states might very well follow this recommenda- 
tion. 


From a legal standpoint, it has been suggested 
that if a uniform rule “were adopted by all the 
states with the approval of Congress, in the con- 
stitutional manner provided for interstate compacts, 
the Court would probably accept it. If, however, it 
were agreed upon only by those states with income 
tax statutes it would probably fare badly.” 47 

The device of the interstate compact, although 
meeting constitutional requirements,** is hardly the 
solution to the problem. 


The chief objections to the use of the compact method 
in matters of taxation are its alleged cumbrousness and 
lack of flexibility. It is said to be suitable for such purposes 
as fixing a state boundary line, apportioning the waters of 
a river, or building an interstate bridge, but ill adapted to 
the solution of such a problem as conflicting taxation, 
which involves the task of coordinating factors which are 
constantly changing. ... A compact requires the appoint- 
ment of commissioners, a period of negotiation, separate 
ratification by each state concerned, and approval by 
Congress. If it is desired to amend the compact, the process 
involved is as difficult and long-drawn-out as the adoption 
of the compact itself. Prompt adjustments to changing 
conditions are thus made impossible. .. . It would be a 


4 Haig, R. M. “The Coordination of the Federal and State Tax 
Systems,” National Tax Association, Proceedings (1932), p. 229. 

43 As an illustration, in November, 1934 there was organized the 
North Central Conference of Tax Officials, consisting of representatives 
from Ohio, Indiana, Illinois, Iowa, Michigan, Minnesota and Wisconsin. 
One of the chief objectives of this organization is to promote the dis- 
cussion of tax problems of mutual interest; this will result, probably, 
in the adoption of more uniform administrative practices. 

Several of the states in the Pacific coast region have adopted a uniform 
apportionment procedure. Much can be accomplished through the bring- 
ing together of groups of officials from states having somewhat similar 
economic conditions. 

In the field of Federal-state relationships, a promising start has been 
made. In February, 1933, the first Interstate Assembly was held in 
Washington, D. C. under the auspices of the American Legislators 
Association. At that time, there was organized the Interstate Com- 
mission on Conflicting Taxation. The Commission was directed to 
“examine into the entire question of Federal and State tax conflicts 
and to make recommendations with a view to their elimination.” State 
Government, (1933) No. 7, p. 5. A number of reports have been issued 
by this Commission dealing with the coordination of Federal and state 
tax systems. : 

The Tax Revision Council held its first meeting in Washington, D. C. 
in June, 1935, consisting of representatives of the Federal Government, 
state and local governments, “‘to work out an integrated tax program 
for America’s one Federal, 48 state and 175,000 local units.” State 
Government, (1935) No. 7, p. 143. 

Reference should be made also to Double Taxation, Preliminary 
Report of the Committee on Ways and Means, (1933) in which it is 
pointed out that there are approximately 326 tax duplications between 
the Federal Government and the States and the Territories. 

4 This is particularly true in the case of inheritance taxation. For a 
summary of the committee activities see ‘‘Report of Committee on 
Uniformity and Reciprocity in State Taxing Legislation,” National Tax 
Association, Proceedings, (1933), p. 261. 

45 “Report of Committee on Uniformity and Reciprocity in State 
Taxing Legislation,’’ National Tax Association, Proceedings (1933), 
», 262. 

Prag The Legislature of the State of New Jersey adopted in March, 1935 
a Joint Resolution Providing for an Unpaid Commission on Interstate 


Cooperation. State Government, (1935) No. 4, p. 78; No. 8, p. 162. 

4 Harding, op. cit., p. 272. 

48 Art. I, Sec. 10 of the Constitution of the United States. The 
right to enter into a compact or agreement also extends to relationships 
noe and the United States. Stearns v. Minnesota, 179 U. 5S. 
223 (1900). 
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practical impossibility to get all of the states to agree on 
all of the points which would necessarily have to be cov- 
ered in a comprehensive tax code.” 


State-Federal Cooperation 


As a compromise between either Federal or state 
initiative in coping with the allocation problem, 
there might be Federal and state cooperation 
through the device of reciprocal or “contingent” 
legislation. Under this plan, there would be a sepa- 
ration of revenue sources which would be made 
effective through a Federal law reserving certain 
taxes to the states when the respective state legisla- 
tures enacted legislation reserving other taxes to 
the Federal Government. The disadvantages of 
this method are manifold and are generally known 
so that further consideration is unnecessary.*° 


Initiative by the Judiciary 


It has been suggested that the Supreme Court 
might develop a formula for the apportionment of 
corporate net income.®? In this connection, it is in- 
teresting to note that in Switzerland, the “method 
of Federal judicial apportionment is preferred to 
Federal legislation.” *? According to a report of 
the League of Nations,** “the Federal Tribunal, un- 
der Article 46, paragraph 2, of the Federal Consti- 
tution of Switzerland, not only forbids double 
taxation as between cantons, but gives the taxpayer 
the right to appeal to the Federal Tribunal against 
any infringement of that article. Many cases of 
inter-cantonal double taxation have come before the 
Tribunal in the course of years, and its jurisprudence 
has established certain principles which help the 
cantons to take the right course, both in the ques- 
tion of fiscal domicile and as regards the allocation 
of taxable objects. In order to allow for the 
influence on profits of management and central ad- 
ministration, the jurisprudence of the Federal Tri- 
bunal allows the canton in which the statutory seat 
is situated to tax a fraction of the profits, varying 
from ten per cent to twenty-five per cent.” 


It is possible that the Supreme Court may formu- 
late a few rules for the prevention of double taxa- 
tion arising out of the apportionment of corporate 
net income, as it has done in the case of inheritance 
taxation.** However, before this can come about, 
the Court must be presented with the issue of dou- 
ble taxation arising out of overlapping apportion- 
ment devices. 


* Heer, Clarence, ‘Fiscal Coordination through Intergovernmental 
Agreements,” Research Report, Interstate Commission on Conflicting 
oo, (Chicago: American Legislators’ Association) November, 
933, p. 24. 

_° See Haig, R. M., “The Coordination of the Federal and State Tax 
Systems,” National Tax Association, Proceedings (1932), p. 229; 
Hutchinson, R. G., State-Administered Locaily-Shared Taxes, (Columbia 
Univ. Press, 1931) p. 30; Final Report of the California Tax Com- 
mission, Sacramento, Feb. 1, 1929, p. 252. 

5\“Tt is barely possible that in time the Court will strike upon a 
formula or series of formulae which it believes will do justice as among 
all the States, and will insist that the different States conform thereto. 
lo date, however, there is no showing that it is possible to devise 
formulae which will meet this requirement. If the Court takes such a 
Step, it will probably be to yield to the insistent pressure against double 
taxation an to adopt a somewhat arbitrary formula as the most 
expedient solution.”—Harding, op. cit., p. 271. 

°? Seligman, Edwin R. A., Double Taxation and International Fiscal 
Cooperation, (The MacMillan Company, New York, 1928) p. 39f. 

53 League of Nations, Taxation of Foreign and National Enterprises, 
(Geneva, 1933), Vol. II, pp. 441, 445. 

4 Supra, note 41. 
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Federal Initiative 


Legislation Prohibiting Double Taxation.—It has 
been suggested that Congress enact legislation pro- 
viding for the apportionment of income by such 
rules or methods as will avoid double taxation aris- 
ing out of the application of varying formulae to the 
net income of a corporation operating in several 
states.°> This method possesses merit in that the 
Supreme Court would probably uphold such legis- 
lation and that it would be more satisfactory to the 
states than some of the other methods originating 
by Federal action. 


The Crediting Device.—The crediting device, which 
has been an important factor in stimulating uniform- 
ity in inheritance taxation,®® might be extended to 
the field of corporate income taxation, Further- 
more, its legal foundation seems firmly established.™ 
The adoption of this plan “would involve less dis- 
turbance and friction than either separation (of rev- 
enue sources) or (fiscal) integration.” °* However, 
a great number of difficult questions and problems 
would arise in the development of a satisfactory 
crediting plan.®® Moreover, the advisability of 
adopting the plan is a matter of conjecture because 
“available data do not permit the forecasting of the 
revenue effects in each individual state of providing 
credits for state corporation taxes in general or for 
state corporation income taxes in particular.” © 


Federal Taxation of Interstate Commerce with Dis- 
tribution of Proceeds.—In view of the impossibility 
of adequate state taxation of income arising from 
interstate sources and of the desirability of uni- 
formity, it has been proposed that ® the Federal 
Government undertake the taxation of interstate 
business and distribute the proceeds back to the 
states. However, a baffling problem in connection 
with this plan would be the formulation of an equit- 
able, as well as a satisfactory, method for the distri- 
bution of the proceeds. Presumably, the distribution 
would be effected on the basis of the origin of the 
income and of the needs of the various states. The 
proper criteria for determining both the origin of 
the income and the needs of the states would cause 
controversy. However, in the case of the origin 


(Continued on page 696) 


55 Statement of W. S. Elliott, National Tax Association, Proceedings 
(1932), p. 207. The following proposal was made for congressional 
enactment: 

“WHEREAS many states have adopted income tax laws and are 
using various inconsistent formulae for fractional apportionment of the 
total income of corporations and individuals doing business within and 
without the state, as a result of which the same income is taxed in 
more than one state, and interstate commerce is unduly burdened; 

“BE IT ENACTED that no state shall impose any income tax or 
license tax based upon or measured by income arising trom transactions 
of interstate commerce conducted partly within and without said state, 
unless the portion of said income subjected to taxation is determined 
and set apart by methods of allocation and apportionment approved by 
the Commission created by this Act. The Commission shall prescribe 
such rules and methods of allocation and apportionment of income 
derived from interstate and foreign commerce as in its judgment will 
avoid double taxation and permit each state to tax the portion thereof 
reasonably attributable to business conducted within its borders.” 

56 Most of the states have adjusted the rates of inheritance taxation 
so as to absorb the full Federal credit of eighty per cent. 

57 Florida v. Mellon, 273 U. S. 12 (1927). 

58 Haig, op. cit., National Tax Association, Proceedings (1932), p. 230. 

5° For a detailed list of problems, see Haig, op. cit., National Tax 
Association, Proceedings (1932), p. 230; see also “The Corporation 
Income Tax and the Crediting Device,” Research Report, Interstate 
Commission on Conflicting Taxation, (Chicago: American Legislators’ 
Association) January, 1935. 

6 Interstate Commission on Conflicting Taxation, op. cit., p. 12. 

$1 Leland, S. E., ““The Relations of Pelera. State and Local Finance,” 
National Tax Association, Proceedings (1930), pp. 104f; Huston, J. W., 
“Allocation of Corporate Net Income for Purposes of Taxation,” 7 IIl. 
Law Rev. 750 (1932). See also Seligman, Edwin R. A., Essays in 
Taxation, (The MacMillan Company, New York, 10th Edition) pp. 380f. 




































The Capital Stock Tax 


In this article, the second of a series, an 


examination is made into the extent of 


By CARMACK 
W ATERHOUSE* 


HE capital stock tax upon domestic corpora- 
tions under Section 105 of the Revenue Act 
of 1935, like that under Section 701 of the 
Revenue Act of 1934, is imposed “with respect to 
carrying on or doing business.” Conversely, in ad- 
dition to the corporations which are otherwise ex- 
pressly exempt,’ the tax does not apply to such 
domestic corporations as are deemed not to be “car- 
rying on or doing business.” ‘Therefore the signi- 
ficance of these terms in application to various 
types of corporations has been scrupulously ex- 
plored by the courts. 

As a general rule, corporations are organized to 
do business, and, ordinarily, if a corporation has em- 
barked in business its corporate organization is 
maintained to that end until the business is com- 
pleted. A typical example, and one that is often 
given, is a real estate subdivision developed and 
sold. After the property is sold the business is com- 
pleted and the corporation for capital stock tax pur- 
poses is no longer engaged in business and not 
liable for the tax. 

A corporation, having started an enterprise and 
finding it to be unprofitable or unsuccessful, may 
have abandoned it. In this case the corporation is 
not doing business within the meaning of the Act, 
a typical example of which is a case where attempts 
at prospecting for oil have been unsuccessful. 

A corporation may divest itself of all control over 
its property and disqualify itself from further busi- 
ness with respect to such property by turning it 
over to another; or a corporation may reduce its 
activities to the mere holding of property, in which 
case it would be treated as a dormant or inert cor- 
poration, and not engaged in business. A corpora- 
tion which has leased all of its property and is bound 
to perform no activities under the lease that could be 
construed as business activities, or one which is 
merely holding property until it may be disposed of, 
falls within this class. 

And, finally, where the control and management 
of all the business and property of the corporation 


* Attorney at Law, Chattanooga, Tenn. 

1 Any corporation enumerated in Section 101 of the Revenue Act of 
1934 (e. g., corporations exempt from the income tax), and any insur- 
ance company subject to the tax imposed by Section 201, 204, or 207 of 
such Act.—Sec. 105, Rev. Act of 1935; Sec. 701, Rev. Act of 1934. 
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the capital stock tax exemption applica- 
ble to corporations not “doing business.” 


are assumed by a Federal, state, or territorial gov- 
ernment, or a court officer, either temporarily or for 
final liquidation, it is considered that such govern- 
ment or officer is in control and that the corporation 
is not engaging in business. An example of this 
type of control is the case where the business has 
been taken over by a conservator, trustee in bank- 
ruptcy, or a receiver. 

As a general rule, corporations organized for the 
purpose of, and actually engaged in, such activities 
as leasing property, collecting rents, managing of- 
fice buildings, making investments of profits, or 
leasing ore lands and collecting royalties, managing 
wharves, dividing profits and, in some cases, the 


surplus, are engaged in business within the meaning 
of the Act.? 


Corporations Beginning Business 


N CONSIDERING this question of “doing busi- 
ness” in detail, it is well first to determine when 
a corporation begins to do business after it comes 
into existence. The first question to be decided is 
whether it is necessary for the corporation to have 
embarked upon the business for which it was or- 
ganized, or whether those preliminary activities in 
making ready to carry out these purposes are suff- 
cient to render the corporation subject to the tax. 
The only court case that has been found on this 
point is Associated Furniture Corporation v. United 
States.2 In that case, the corporation bought stock 
of various other corporations for the purpose of 
controlling them, and entered into contracts of em- 
ployment with certain individuals. The Court held 
that such activities were not mere formal written 
acts necessary to the completion of the corporate 
organization, but were acts which constituted car- 
rying on or doing business. From this case it would 
seem that such preliminary activities as entering 
into contracts for purchase of property, or employ- 
ment of individuals, constitute doing business. 
The regulations‘ provide: 
A corporation may complete its organization and sell its 
capital stock for cash without incurring liability, but addi- 


tional activities, such as entering into contracts for the pur- 
chase of property or construction of a plant, constitute the 
2 220 U. S. 107. 
344 Fed. (2d) 78. 
* Art, 22 of Reg. 64, 1933 Ed. 
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doing of business. In other words, it is not necessary that 
a company be actually engaged in manufacture or that it 
be actually creating profit or gain to incur liability. Making 
contracts, buying materials or machinery, constructing build- 
ings, employing and discharging individuals, are necessary 
business acts leading to the ultimate object of engaging 
in manufacture. 

It would seem that the rule stated by the regula- 
tions is only the necessary and obvious expansion of 
the above decision, and appears to be sound. It is 
to be noted that a distinction is made between sell- 
ing the capital stock of the corporation for cash, 
and exchanging it for property. Selling for cash 
is a necessary element in bringing the corporation 
into existence, while the exchange for property may 
involve speculation and profit, and seems more ap- 
propriately classified as a business transaction. 

While the wording might indicate that the above 
portion of the regulations was intended only for 
manufacturing corporations, it is believed in princi- 
ple to be equally applicable to other types of corpo- 
rations making preliminary arrangements to engage 
in business. 

The general conclusion to be drawn from the 
examination of this question is that if the activities 
in question are, in their nature, ordinarily con- 
sidered to be business activities, it is immaterial to 
capital stock tax liability that they are engaged 
in by the corporation preliminary to the actual busi- 
ness the corporation was organized to pursue. 


Holding Companies 


E NEXT consider the status of a corporation 

which merely holds property and engages in 
no additional activities. In this group falls the 
class of timber corporations which buy timber land 
and hold it for speculation, also land speculation 
and development companies, which buy real estate 
near cities and hold it until the expansion drives 
the people out to the proposed development, when 
these companies dispose of such property, some- 
times at a large profit. During these quiet years, 
while the cities are expanding or the timber. country 
is being pushed back, the question is often raised 
as to whether these corporations are doing business 
within the meaning of the provisions of capital stock 
tax law and liable for the tax. 

It has been contended that holding companies 
are taxable on the ground that they were organ- 
ized for the purpose of speculation, and that during 
the years while they are holding property they are 
carrying out the purposes for which they were 
organized, and that such a venture does in fact either 
result in a profit or a loss; therefore, the corpora- 
tions, it is maintained, are to be considered engaged 
in business, and taxable. While, generally, the test 
that when a corporation is carrying out the pur- 
poses for which it was organized, it is doing busi- 
ness when such purposes are in pursuit of profit, is 
applicable, this test is not conclusive, as the Su- 
preme Court has, in at least one case, held.® 

The other view of this situation is based upon 
considerations of the nature of the tax and its 
validity if imposed upon such a corporation. It is 
contended that, if a tax is imposed upon a corpora- 


5 237 U. S. 28. 
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tion where its sole activity is ownership of prop- 
erty, it is a direct tax, and does not satisfy the 
requirements of the statute which imposes an excise 
tax, therefore the corporation could not be said to 
be engaged in business. 

The former test is based upon such theoretical 
foundation as the existence of the element of 
speculation in determining the nature of the tax, 
while the latter test is based upon a consideration 
of the activities of a corporation during the taxable 
year and the nature and validity of such a tax when 
applied to this situation, thus arriving at the final 
status of the corporation. 

The Supreme Court in Nicol v. Ames® has said, 
with respect to tests employed to determine the 
nature and validity of a tax: 

Taxation is eminently practical, and is in fact brought 
to every man’s door, and for the purpose of deciding upon 
its validity a tax should be regarded in its actual, practical 
results, rather than with reference to those theoretical or 
abstract ideas whose correctness is the subject of dispute 


and contradiction among those who are experts in the 
science of political economy. 


If we look at the actual practical results of this 
tax we see that the only activity of the corporation 
which gives rise to tax liability is that of holding 
property. It is well established that a tax imposed 
upon an individual or corporation by virtue of own- 
ership of property is a direct tax and not an excise 
tax.’ The distinction between a corporation merely 
holding property and one that is actually engaged in 
business was clearly recognized by the Supreme 
Court in Flint v. Stone Tracy Company,’ when it 

said: 

In the present case the tax is not payable unless there 
be a carrying on or doing of business in the designated 
capacity, and this is made the occasion for the tax, meas- 
ured by the standard prescribed. The difference between 
the acts.is not merely nominal, but rests upon substantial 


differences between the mere ownership of property and 
the actual doing of business is a certain way. 


And, following somewhat this same view, the 


lower court, in Abstract Realty Company v. Max- 
well,® said: 


But if, on the other hand, they merely had title to the 
property, executed a lease, and had a rent paid either to 
a trustee for divisions among the owners, or directly to 
themselves, it would not seem that these individuals could 
be said to have been in business, nor to have conducted 
a real estate business, and the only tax on the right to do 
business, or the business itself would have to be levied 
directly upon the property involved. 


Other lower court cases incline to the same view.’® 

It would seem that the better view of the situa- 
tion would be that a corporation merely holding 
property, and engaging in no other activity, is a 
mere dormant holding company and not subject to 
the tax. 


In a number of interesting cases involving cor- 
porations owning timber, coal and other raw ma- 
terials," the common principle seems to be applied 


6173 U. S. 509 

t17 OU. 3 429; 158 U. S. 601. 

8 220 U. S. 

® 206 Fed. 333. 

10219 Fed. on in 229 Fed. 902. See also Old Colony Rd. 
Co. v. Gill, 257 Fed. 

11 United States v. *Ninissino, Mines Co., 206 Fed. 431; Lane Timber 
Co. v. Hynson, 4 Fed. (2d) 666; Cannon v. Elk Creck Lumber Co., 
8 Fed. (2d) 996; Monroe Timber Co. v. Poe, 21 Fed. (2d) ng U..3. 2. 
Hotchkiss Redwood Co., 25 Fed. (2d) 958; Fink Coal Co. Hiener, 
26 Fed. (2d) 136; Del Norte Co. v. Wilkinson, 28 Fed, (2a) 876; 
Clallum Lumber Co. v. U. S., 34 Fed. (2d) 944 
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that if the corporation has restricted its activities 
to the mere holding of property, collecting rents or 
dividends therefrom, paying them over to stock- 
holders, and doing only such acts as are necessary 
and incidental to the maintenance of the corporate 
organization, and the prevention of destruction or 
loss of the property, it is not held to be doing 
business. These activities include paying taxes; 
patrolling and protecting the property from fire and 
trespassers; receiving payment in satisfaction of 
past obligations; levying assessments on the stock- 
holders to meet corporation expenses; renewing 
existing obligations or substituting one type of 
obligation for another; paying salaries to officers; 
and listing the property for sale with agents. 

It would not seem that entering into option con- 
tracts for sale of property, entering into and per- 
forming contracts to build roads or perform other 
duties not in pursuance of active liquidation, lend- 
ing money to stockholders or other parties, floating 
bonds, or other obligations, could on principle be 
classed as merely incidental to the holding of prop- 
erty, and the holdings of the previously considered 
cases which deny tax liability for these activities 
are not believed to be well founded, as will more 
clearly appear hereinafter. It would seem that sur- 
veying property and making it ready for negotiating 
a sale is a business activity with respect to the prop- 
erty, and, on principle, would appear to rendcr a 
corporation liable for the tax, however, it has been 
held otherwise.” 

It would seem that any activities in addition to 
those necessary to prevent actual loss of the prop- 
erty or its destruction, and those necessary to main- 
tain the corporate existence, would be sufficient to 
subject the corporation to liability for the tax, and 
this appears to be the rule laid down in Harmar 
Coal Company v. Hiener * and Argonaut Consolidated 
Mining Co. v. Anderson."* 


Corporations Letting Property 


ERHAPS the division of greatest extent, and 

certainly the most important and most actively 
litigated within the field of doing business, is that 
brought about by the renting or leasing of property 
by the owner to another. The question always is, 
whether the lessor is still engaging in business, or 
whether, by turning over its property to the lessee, 
it has disqualified itself from further business. The 
decision must rest upon the facts in each particular 
case. No general rule or test can be laid down which 
will cover all of the cases; however, certain general 
principles which have long been recognized as 
sound may be employed in helping to reach a de- 
termination as to whether any set of activities con- 
stitutes doing business. 


The first time this question arose was in the 
group of cases which came to the Supreme Court 
with Flint v. Stone Tracy Company.*® ‘The question 
was involved in three cases of the group, which are 
as follows: 

128 Fed. (2d) 996. 


13 34 Fed. (2d) 725. 
1452 Fed. (2d) 55. 
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1. Miner v. Corn Exchange Bank.°—The Court 
held that a bank which occupies a building and 
rents a large part to tenants is doing business. 


2. Brundage v. Broadway Realty Company.°—A 
corporation organized for the purpose of owning, 
holding and managing real estate, and which office 
building is let to tenants, to whom light and heat 
are furnished and for whom janitor and similar 
services are performed, was held to be carrying on 
or doing business. 


3. Cedar Street Company v. Park Realty Com- 
pany.‘°—A corporation which managed and leased 
a hotel was doing business. 


Perhaps the general rule to be derived from these 
cases is that when a corporation engages in holding, 
maintaining, and renting property, it is carrying on 
or doing business within the meaning of the Act 
imposing this tax. The correctness of this con- 
clusion seems to be borne out by the following 
language in Zonne v. Minneapolis Syndicate, de- 
cided by the Supreme Court on the same date as 
the Flint case: 


We have held in the preceding cases that corporations 
organized for profit under the laws of the State, authorized 
to manage and rent real estate, and being so engaged, are 
doing business within the meaning of the law, and are 
therefore liable to the tax imposed. 

Before the echos of the Supreme Court in handing 
down the Flint cases had died away, the general rule 
laid down in these cases, with respect to letting 
property, had found an exception. 


The lessor company in the Zonne case*® was 
organized for and engaged in the business of letting 
stores and offices in a building owned by it. Before 
the taxable year it leased all of its property for a 
term of 130 years, and caused its Articles of In- 
corporation to be amended to restrict the purposes 
to holding title of property subject to lease, and 
receiving rentals and distributing them. The Court 
pointed out that as the corporation had wholly 
parted with control and management of the prop- 
erty, had practically gone out of business in con- 
nection with the property, and had disqualified itself 
by its charter from any activity with respect thereto, 
it, therefore, was not engaged in business. 


Under this decision it is clear that if a corporation 
lets its property under a long term lease and amends 
its charter to restrict its activities to the mere hold- 
ing of title to property, receiving rents therefrom 
and distributing them to its stockholders, it is not 
carrying on or doing business. 


The next case to come before the Supreme Couit, 
involving the question of “doing business,” was that 
of McCoach v. Minehill Railway Company," which 
served to emphasize the exception announced in the 
Zonne case. This case was decided by a divided 
court, and perhaps indicates the extent to which 
the Court is willing to go in exempting corporations 
in these lease cases. 


It appears from the Supreme Court’s decision in 
McCoach v. Minehill Railway Company® that a 
corporation which leases its property, collects rents 

45 220 U. S. 107. 

16 220 U. S. 187. 


17 228 U. S. 295. 
8 228 U. S. 
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therefrom, maintains a “contingent fund,” and re- 
invests the receipts is not carrying on or doing 
business. In connection with this decision it is note- 
worthy that while the lessor was under a duty to 
exercise its corporate powers, it did not, in fact, do 
so. In considering the question, the Supreme Court 
said: 

It should be mentioned that there is nothing in the record 
to show that during the taxing years in question the com- 
pany exercised its power of eminent domain, or put in 
force any other special corporate power, in aid of the busi- 
ness of the lessee. We therefore do not pass upon the 
question whether, if it should do so, it would be taxable 
under the Act in question. 

From the above language it is clear that the 
Supreme Court wished to remain silent concerning 
its position with respect to this question. However, 
the opinion was ventured that if the corporation did 
an ultra vires act in leasing its property, the lessee 
may be considered the agent of the lessor, and the 
lessor might be classed as doing business. 


The next case to come before the Supreme Court, 
presenting this question, was United States v. Emery, 
Bird, Thayer Realty Company,'® where the corpora- 
tion was doing the very thing it was organized to 
do. The corporation was organized to acquire 
certain property of another company and let it to 
this company under lease, whereby the latter had 
the management of the property and assumed the 
responsibilities in respect to it. The lessor, in case 
of fire, covenanted to rebuild, but had no occasion 
to exercise this function. The question, in the opin- 
ion of the court, was rather what the corporation 
was doing than what it could do. The possible sale 
of the whole would be merely the winding up of 
the corporation; that of a part would signify that 
the dry good company did not need it. Unless its 
bare existence, as an intermediary, was doing busi- 
ness, it is hard to imagine how it could be less 
engaged. 

The court held that a corporation which has leased 
its property (and it does not need to be a long 
term lease) has divested itself of control-over its 
property, and has confined its activities to the mere 
receipt of rents and distribution thereof, is not doing 
business, even though the corporation were organ- 
ized for this purpose, and is doing what it was prin- 
cipally organized to do. The court seems to hint 
that, if the lessee sold part of the property, it was 
an indication that such property was not needed, 
and it would not be considered a business act on 
the part of the lessor. 


The lower courts appear to have followed the ex- 
ceptions announced in the Zonne case, and refined 
by the subsequent considerations of the Supreme 
Court in the Minehill Railway Co. and Emery, Bird, 
Thayer cases. It is reasonably safe to say that the 
lower Federal courts have been uniform in holding 
that a corporation which has leased all of its prop- 
erties under a valid lease, and has reduced its ac- 
tivities to the mere collection of rents and distribution 
thereof to stockholders, is not doing business.”° 


A few early lower court cases tended not only 
to follow the preceding Supreme Court cases, but 


"237 G.)S. 28. 
* Maxwell v. Abstract Realty Co., 206 Fed. 333. 
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filled in the details and extended the exception in- 
dicated by them much further than it is believed 
those cases ever intended. Of course, this tendency 
was due, in some degree, to broad statements made 
by the Supreme Court in those cases which had no 
direct relation to the particular facts under con- 
sideration. This, however, was not the attitude of 
all lower courts, for many of them went to the 
other extreme, in narrowing the exception to ex- 
tinction. 


An early Federal court case held that a street 
railway corporation which had leased all of its prop- 
erty at a graded annual rental, varying from year 
to year, and thereafter engaged in no other business 
than to maintain and preserve its corporate existence 
and receive and distribute rents, was not doing busi- 
ness.24_ This decision seems in keeping with the 
limits set for the exception. The only new feature 
is the graded income which is fixed for any particular 
year. 


In a somewhat similar state of facts, except that 
the lease provided that the lessor should issue to 
the lessee stock, bonds or other obligations, for the 
completion of a projected branch road, and for con- 
struction of any other railroads which the lessee 
might desire to construct, and to cover the expenses 
for the construction or purchase of locomotives, cars 
and machinery, the lessee binding itself to pay and 
discharge such obligations, the Court held, in Ander- 
son v. Morris and E. R. Company,”® that the lessor 
was not engaged in business in performing these 
acts, and stated some principles for determining 
liability under such circumstances, which have been 
followed by many cases, and are as follows: 

The lessor company, however, had retained the power 
to issue bonds and to execute deeds of the leased property, 
but such powers it could exercise only with the consent 
and at the request of the lessee company, which latter com- 
pany guaranteed the payment of both the principal and 
interest and alone derived any advantage from their issuance, 
as the income of the lessor’s stockholders was definitely 
fixed by the lease for all time. The act done was a purely 
formal act done by the lessor to enable the lessee to raise 
money on the security of the property for its development 
and operation in the conduct of the railroad business. In 
doing it the lessor was not “carrying on or doing business” 
within the meaning of the Corporation Tax Act. 

And, in another case, the Court, applying the prin- 
ciples announced in the Morris and E. R. Company 
case, held that a corporation which had leased its 
properties, issued bonds to pay for land acquired, 
and exercised its right of eminent domain in behalf 
of its lessee, was not doing business.* 


Soon after these cases came a case where the 
lessor company merely exercised its power of 
eminent domain for the benefit of lessee. The 
Court again held that the corporation was not 
doing business, following the holding in the preced- 
ing cases.”4 

In a case where the lessee held property and 
was bound under the terms of the lease to pay for 
the property upkeep and could deduct from the 
rent for certain permanent improvements (but 
before the end of the taxable year the lease was 


1 Wilkes- Por & W.V. Traction Co. v. Davis, 214 Fed. 511. 
22216 Fed. 

23N.Y. Pane et al. Ry. Co. v. Gill, 219 Fed. 184. 

4 Lewellyn v. Pgh. et al. Ry. Co., 222 Fed. 177. 
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canceled and the property sold by the lessor who 
applied the proceeds to bonded indebtedness), it was 
held that lessor was ngt doing business.”® 

Soon after these cases were decided, came the case 
of Traction Companies v. Collector of Internal Rev- 
' enue,*® in which the Court reviewed the principles 

established in the previous cases and announced a 
test to be followed in determining liability of a 
lessor. The lessor corporation under the lease 
granted the lessee the power to sell unimportant 
items of property, which were not needed, and to 
reinvest the proceeds in other property subject to 
the lease. The lessor joined in conveyances of the 
property sold, also, in one case, the lessor issued 
treasury stock and bonds to lessee in payment for 
improvements, and the lessee brought a suit in 
lessor’s name. In holding that the corporation was 


not engaged in business, the Court employed the 
following test: 


We think the true test of distinction must be, as applied 
to corporations of this class, whether they are continuing 
the body and substance of the business for which they were 
organized and in which they set out, or. whether they have 
substantially retired from it and turned it over to another. 
If the latter appears, then their tax exempt status must be 
tested by the further query whether they have, during the 
critical period, done only such acts as are properly and 
normally incidental to the status of a mere lessor of such 
property, or whether they have exercised their peculiar 
corporate franchises outside of and beyond the fair scope 
of that status. 

There is no great criticism that can be found 
with the correctness of this test; however, an at- 
tempt to apply it to a specific case results in great 
difficulty in attempting to determine whether the 
corporation has “done only such acts as are prop- 
erly and normally incidental to the status of a mere 
lessor of such property.” The result will depend 
upon the attitude of the particular court in each 
case. That is, it may be construed so that every 
business act of the lessor in relation to the property 
subjects the corporation to liability, or it may be 
construed so loosely that almost anything the cor- 
poration does is properly and normally incidental to 
the status of a mere lessor. It may be said, how- 
ever, in fairness to the Court, that the first part of 
the test indicates that it should be applied with some 
liberality to the lessor, and that the lessor should not 
be held for every activity. 

In the next lease case, the lessor only engaged in 
such activities as the retiring of bonds under a sink- 
ing fund provision of a mortgage, under which they 
were issued, joining as a party to extension agree- 
ments for the payment of bond issues, and receiving 
sums as compensation for the transfer of its rights, 
and other miscellaneous expenses, and was held not 
to be doing business.’ 


After the Traction Companies case was decided, 
a group of cases was tried together in the District 
Courts, and upon appeal were nearly all reversed by 
the Circuit Court of Appeals, which followed the 
principles first announced in the Morris and E. R. 
Company case, and terminated in the last recited 
test. 


% Miller v. Eosie River Valley Co., 223 Fed. 946. 
26 223 Fed. 984 


* Phil. Traction Co. v. McCoach, 224 Fed. 800, 
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The following are situations in which it was held 
that the corporation was not doing business: 


A corporation leased its property but it exerted its pow- 
ers with respect to certain stock of other companies, joined 
in acceptance of a town franchise ordinance, and author- 
ized renewal of leases.” 


The corporation leased 10,000 acres to the steel com- 
pany, but was to hold any other land which it possessed 
or acquired for the purpose of supplying from time to time 
to the steel company lands and mines then demised, which 
may from time to time be surrendered to the corporation 
by the steel company.” 


A corporation leased its railroad under a lease providing 
that lessor might make any conveyances and do any act 
necessary to protect the rights of the lessee and enable 
the lessee to extend the plants and franchises, lessee to 
have the right to apply in the name of lessor for any addi- 
tional rights, privileges, powers, or the right to extend the 
lines, all of which became the property of lessor when 
acquired. Lessor actually did nothing but receive rents.” 

A corporation leased its gas plants, and further granted 
the lessee the right to make use of its corporate name in 
the use of said franchises or in making contracts, and in 
the conduct of the business, the lessee to hold the lessor 
harmless from any damages resulting therefrom. The lessee 
conducted the business in this way. Lessor maintained its 
corporate existence and held and voted stock in other cor- 
porations. Examination of the leased property is made 
by lessor.” 


A corporation leased its property but reserved the right 
to extend the business for the benefit of the lessee, if the 
lessee requested it. The lessor did in fact exert the reserve 
power in a substantial way, and in addition sold certain 
property and inspected the premises.” 

A corporation was expressly organized to lease plants 
and lines, and actually carried out these purposes.* 

A corporation after leasing its properties remained under 
duties to assist the lessee in certain respects when called 
upon. Lessee made additions to the plant and received 
the proceeds of sales of stock by lessor to meet the expense. 
A building burned and lessee rebuilt it, getting the insur- 
ance money from the lessor.* 


As indicated, each of the above group of cases 
was decided in favor of the taxpayer, on the au- 
thority of the previously discussed lower court 
cases. The Circuit Court of Appeals, when con- 
sidering the group, in Public Service Railway Com- 
pany v. Herold,**> employed the following rule: 

The substance of this consideration is, that the statute 
imposes an excise, not because of every act performed by 
a corporation under its incidental powers, but upon the 
privilege of doing business and carrying on the business 
for which the corporation is organized, and when the cor- 
poration ceases the conduct of such business by turning 
it over to be carried on by another, it ceases to be subject 


to the tax so long as it commits no act by which the re- 
sumption of its business is to be inferred. 


This rule appears to be too narrow, and by its 
application many of the above corporations were 
exempt from the tax, although it would seem that 
they should have been held to be doing business, 
since such acts as extending ownership by acquir- 
ing new property, selling property, and supervising 
the lessee’s operations by inspecting the premises 


are all business activities and should be sufficient 


to subject the corporation to tax liability. For this 
reason it is believed that the above test is not suff- 
ciently broad in its comprehension of business. 


% Public Service Ry. Co. v. Herold, 227 ie A90—229 Fed. 902. 

2° Cambria Steel Co. v. McCoach, 225 Fed. 

3% Public Service Ry. Co. v. Herol ld, 227 Fed *500—229 Fed. 902. 

31 Public Service Gas Co. v. Herold, 227 Fed. 496—229 Fed. 902. 

32 Public Service Ry. Co. v. Moffitt, 227 Fed. 494—229 Fed. 902. 

33 Public Service Electric Co. v. Herold, 227 Fed. 491; 229 Fed. 906. 
% Public Service Electric Co. v. Herold, 227 Fed. 486, 229 Fed. 902. 
% Public Service Railway Co. v. Herold, 229 Fed. 902. 
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In the last case of the above group, the District 
Court lays down a test which seems to more nearly 
cover the elements essential for a determination of 
when the lessor corporation is engaged in business, 
and although this case was reversed, by the Circuit 
Court of Appeals,** it is thought that a reproduc- 
tion of the test will be beneficial, and will clarify 
understanding of the problem. In Public Service 
Railway Company v. Herold,®* the court said: 

* * * Tt may be said that when there has been a practical 
surrender of all the lessor’s rights to operate and maintain, 
reserving the right of corporate existence, and where the 
use of such reserved corporate power is only for preserving 
the property leased, or for enabling the lessee to do such 
things effectively as are reasonably incidental to the preserva- 
tion of the property and the enjoyment by the lessee of 
the rights and privileges conveyed by the terms of the lease, 
there is not an engagement in business by the lessor. But 
where the lessor corporation exerts its corporate powers 
by an activity carried on to increase the estate of the lessor, 
or to do things more than are reasonably necessary to en- 
able the lessee to enjoy the rights in existence at the time 
of the lease and such rights as are incidental thereto, then 
the lessor company may be held to be engaged in the busi- 
ness for which it was incorporated, and is therefore brought 
within the Statutes. 

This test is believed to pretty nearly satisfy what 
has become to be the concept of doing business 
under the more recent Supreme Court decisions. 


After the above set of cases was decided, the 
lower courts generally accepted the narrow defini- 
tion of business there established and continued to 
exempt the active lessor. For instance, a gas com- 
pany which leased its plant, but retained its fran- 
chise and organization, received and disbursed 
income, and remained under a duty to bear the 
expense of alterations, improvements, and additions 
to its plants, and had obtained an amendment to its 
special charter, was held not to be engaged in busi- 
ness.*7 It does not appear whether or not lessor 
ever actually made improvements or additions to 
the property, although the lessee had been in con- 
trol of the property for a number of years, and it 
appeared that the Court assumed they were made. 


A corporation which had leased its property and 
reserved the timber and mining rights, and which 
paid interest on a mortgage indebtedness, and pre- 
pared to liquidate and settle the indebtedness, was 
held not to be doing business.** 


It was held in a later case that a corporation 
which has leased its property may continue to exist, 
and to receive and disburse rentals, and pay or re- 
new its debts, or create new indebtedness, without 
being subject to tax for “doing business.”*® 

And, finally, the court held that a lessor corpora- 
tion which made improvements and betterments to 
the leased property was not doing business.*° 

It was held by a lower Federal court, at a some- 
what later date, that where a corporation leased its 
hotel property for a rental depending upon the 
profits, and where the lessor built several stories to 
the hotel during the taxable years, and entered into 
a new lease, it was doing business.** 





3% Public Service Electric Co. v. Herold, 227 Fed. 486; 229 Fed. 902. 
3 Waterbury Gaslight Co. v. Walsh, 228 Fed. 54. 

38 State Line and R. Co. v. Davis, 228 Fed. 247. 

%® McCoach v. Continental Passenger Ry. Co., 233 Fed. 976. 
Jasper & E. Ry. Co. v. Walker, 238 ed. 533. 

*"' Detroit Hotel Co. v. Brady, 275 Fed. 995. 
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In connection with these lease cases, it is note- 
worthy that if the lessor acted ultra vires in making 
the leases, that the lessee might be considered as 
the agent of the lessor, and would, in operating the 
property, be carrying on or doing business sufficient 
to subject the lessor to tax liability. This pos- 
sibility was first suggested by the Supreme Court in 
the previously discussed case of McCoach v. Mine- 
hill Railway Company,*? when it said: 

If that lease had been made without authorization of 
law, it may be that for some purposes, and possibly for 
the present purpose, the lessee might be deemed, in law, 
the agent of the lessor; or at least the lessor held estopped 
to deny such agency. 

This, however, is mere dicta on the part of the 
Supreme Court, since it was not forced to pass upon 
that point in deciding this case, and while it should 
be respected, it should not preclude further con- 
sideration of the issue when it arises before the 
Court. In one case it has been held that it does not 
require express charter authorization to allow a 
lessor to lease property,** and in another, that unless 
prohibited by explicit terms in its grant of power, 
the corporation could lease its property.** It has 
also been held that the rule of ultra vires action on 
the part of the lessor only applies to public carriers 
and not to private carriers.4* The correctness of 
this view, however, may well be doubted. 

In the cases considered in this section, it is dif- 
ficult to determine exactly what tests the courts were 
applying and to reconcile all of the holdings under 
any reasonable theory of doing business. As stated 
in Eaton v. Phoenix Securities Corporation,*® this 
subject of doing business was a “tangled subject.” 
It appears that, generally, the courts went on the 
theory that if the lessor had leased its property and 
had discontinued the body of the business for which 
it was. organized, and had assumed the status of a 
lessor, it was not doing business within the mean- 
ing of the Act imposing the tax. The application of 
some such test as this, resulted in exempting lessor 
corporations in almost every instance where they 
were acting under the terms of the lease, and, seem- 
ingly, without regard to the actual character of the 
activities. These activities included exercising the 
power of eminent domain, acquiring property in 
other ways, issuing bonds or other securities to 
finance these transactions, bearing the expense of 
additions and improvements made by the lessee, 
and many other business acts. 

Finally, along came the Supreme Court, in March, 
1926, and apparently placed a check upon the lower 
courts in their trend toward narrowing the meaning 
of the term “doing business,” by its decision in 
Edwards v. Chile Copper Company.*® The Court said: 

The activities and situations must be judged as a whole. 
Looking at them as a whole we see that the plaintiff was 
a good deal more than a mere conduit for the Chile Ex- 
ploration Company. It was its brain or at least its efferent 
nerve without which that company could not move. * * * 
There has been some suggestion that there was only one 
business and therefore ought to be only one tax. But if 
the one business could not be carried on without two cor- 


porations taking part in it, each must pay, by the plain 
words of the Act. 


42 228 U. S. 295. 
ad oie a Steel Co. v. McCoach, 225 Fed. 282. 


. Mail & ae Trans. Co. v. ‘Anderson, 234 Fed. 590. 
45 22 Fed. ey 
# 270 U. S. 



















































670 







Since this decision, it has been contended that if 
the lessor has any activity whatsoever, or even 
permits the use of its name by the lessee in the 
operation of the leased property, the lessor is liable 
for the tax under the Chile Copper rule. This is on 
the theory that when two corporations are bound 
up in any way with the business, they are each 
liable for the tax. Even if it could be said that the 
test in the Chile Copper case went so far as to 
render both corporations liable, when they were en- 
gaged in the same business, it would not be proper 
to apply the test blindly and without regard to the 
particular circumstances under which the Supreme 
Court laid down this general test. This restriction 
was early approved by the Supreme Court, in Cohens 
v. Virginia,** when it said: 

It is a maxim not to be disregarded, that general expres- 
sions, in every opinion, are to be taken in connection with 
the case in which those expressions are used. If they go 
beyond the case, they may be respected, but ought not to 


control the judgment in a subsequent suit when the very 
point is presented for discussion. 


However, it is not believed that the Supreme 
Court intended to lay down any general test in the 
Chile Copper case. In that case there was the parent 
and subsidiary relation between the companies, and 
the part the parent company played in the business 
was so vital and comprised such an integral part 
thereof, that if it discontinued its part in the activi- 
ties, that business could never have been conducted 
in its particular form. This, it seems, was clearly 
brought out by the Supreme Court when it pointed 
out that the parent company was the brain, or at 
least the efferent nerve, without which that com- 
pany could not move. It, therefore, would seem 
that the rule announced in this case would only 
apply to situations where the activities of the cor- 
porations were so interrelated that the system 
would not properly function to achieve the intended 
result unless both corporations continued to act. 

It would not seem that the rule of this case could 
properly be applied to the situations where the 
lessee was merely using the name of the lessor in 
the operation of the business, where the lessor re- 
ceived rents depending upon the profits of the busi- 
ness, but would apply in most cases where the lessor 
has exercised the power of eminent domain for the 
lessee, or where it has been forced to finance the 
lessee, or carry out any vital function of the business. 


Cases which have come before the lower courts 
since this decision, which involve the letting or leas- 
ing of property, are: 


1. Morrisdale Land Co. v. United States.4*—The 
corporation leased its property and advances were 
made to lessee to enable it to rebuild a store build- 
ing which had burned, and the lessee made advances 
to lessor to enable it to pay off its bonds. On sev- 
eral occasions the corporation sold bonds which it 
held and realized a profit. The Court held that the 
corporation was doing business. 

2. Wisconsin Central Railway Co. v. United 
States.4°—The corporation leased its property under 
an agreement which provided that the lessee would 

476 Wheaton 264, 399. 


#66 Ct. Cl. 701. 
41 Fed. (2d) 870. 
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manage, operate and maintain the property at the 
lessor’s cost. The lessor bore the expense of certain 
purchases of equipment by the lessee; paid for cer- 
tain expansions to the property; issued notes to the 
lessee in payment of operation losses, and engaged 
in various other activities. The Court, in effect, 
held that this was a joint venture and that the lessor 
was doing business and subject to tax. 

The Morrisdale Land Co. decision clearly illus- 
trates the tightening effect that the Chile Copper 
case had upon the courts. The tendency, reflected 
therein, is to hold the lessor corporation subject to 
the tax when it engages in any activities which are, 
in their nature, business activities. 


The Wisconsin Central Railway Co. decision was, 
at the very least, a joint venture relation for taxing 
purposes. The joint venture can be made out, since 
lessor furnished the property and shared in the gains 
and losses, and the lessee controlled and operated 
the business. This case would not be authority 
for holding a lessor who merely shares the expenses 
of improvements to the property and exercised no 
control over the operation of the property or had 
any share in the profits and losses. Nor is it be- 
lieved that these corporations which receive rents 
from their leased property, based upon some meas- 
ure of the profits or income of the lessee, are doing 
business. There is no joint venture, since the lessor 
has no control over the property nor shares in both 
the profits and losses of the business. The income 
or profits are merely used as a scale for gauging the 
fair rental value of the property. 


As has already appeared from the consideration of 
all these cases, the length of time the lease runs is 
not the controlling factor in determining tax lia- 
bility, but the main consideration is what control 
does the lessor exercise over the property and what 
is the character of the activities being performed 
by it. It, therefore, would seem clear that if the 
arrangement would apply, and under the proper 
conditions, the lessor would not be held to be doing 
business. 


The question of whether a corporation which leases 
all of its property, in the cases of mining or mineral 
property, and receives compensation, in the form of 
royalties, from the mineral or oil removed by ,the 
lessee, was doing business, has been raised and con- 
sidered by the Supreme Court, in Mitchell v. Clark 
Tron Co.,°° one of the group of cases considered in 
Flint v. Stone Tracy Co.*° In a rather brief state- 
ment it was held that a corporation which owns and 
leases ore lands for the purpose of carrying on min- 
ing operations, and receives a royalty, depending 
upon the ore mined, is doing business. 

As this case was unreported in the lower court, 
it is not clear exactly what facts the Supreme Court 
had before it when considering the case; therefore, 
it is not very helpful in attempting to lay down an 
accurate test to determine when the lessor is to be 
considered to be doing business. Certainly the mere 
fact that the lessor received royalties should not be 
sufficient to render it liable for the tax. 


(Continued on page 691) 
8 220 U. S. 107. 
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FEDERAL TAXATION OF SETTLORS 
OF TRUSTS 


Harry B. Sutter and Anderson A. Owen, 
Members of the Chicago Bar 


33 Michigan Law Review, June 1935, 
p. 1169-1195 


In the Revenue Act of 1924 there ap- 
peared three new provisions. By Sec- 
tion 219 (g) the income of trusts revocable 
by the grantor, either alone or in conjunc- 
tion with any person not a beneficiary of the 
trust, was specifically required to be taxed 
to the grantor as his income. By Section 
302 (d) there was required to be included 
in the gross estate of a deceased grantor 
the value at his death of any property 
previously given by him in trust, where the 
enjoyment of such property remained sub- 
ject to change through the exercise by the 
grantor, either alone or in conjunction with 
any other person, of the power to alter, 
amend or revoke. Section 319 imposed a 
gift tax (which remained in effect through 
1924 and 1925) upon the transfer by gift 
of any property, directly or indirectly. 


A contest of the tax imposed led to the 
decisions of the Supreme Court in Corliss 
v. Bowers, 50 Sup. Ct. 336 (1929), and in 
Porter v. Commissioner of Internal Revenue, 
53 Sup. Ct. 451 (1932), in which the Court 
upheld the validity of Sections 219 (g) and 
302 (d), respectively, as applied to the facts 
of those cases. An attempt of a grantor to 
meet the situation in 1925 by a release of 
a power of revocation retained by him led 
to the imposition of a gift tax under Sec- 
tion 319. This tax was upheld by the Su- 
preme Court in Burnet v. Guggenheim, 53 
Sup. Ct. 369 (1932), the Gout holding that 
the release of the power constituted a gift 
. the property within the meaning of the 

cr. 

_ By reason of the revival of the gift tax 
in the Revenue Act of 1932, the continua- 
tion thereof at increased rates in the Revenue 
Act of 1934, and the ever broadening definition 
of the trusts for which the grantor remains 
responsible in taxes, the practitioner is to- 
day confronted with the same dilemma as 
in 1924. This is illustrated by the action 
of the Supreme Court in granting writs of 
certiorari to review the judgments of the 
Circuit Courts of Appeal for the Second 
and First Circuits and of the Court of Ap- 



















































missioner v. City Bank Farmers’ 





peals of the District of Columbia in Com- 
Trust 


AL PERI 


Company, 74 F. (2d) 242, (C. C. A. 2d, 1934), 
IVhite v. Poor, 75 F. (2d) 35, (C. C. A. Ist, 
1935), and Helvering v. Helmholz, 75 F. (2d) 
245, (App. D. C. 1934). In each case the 
court below had held that under Section 
302 (d) the property of a trust which the 
grantor could revoke only with the consent 
of a substantial beneficiary of the trust, 
adversely interested, was not taxable as 
part of the grantor’s estate. Section 219 
(h) of the 1924 Act, appearing as Section 
167 in the 1928 Act, requires the inclusion 
in the income of the grantor of the income 
of a trust which in his discretion, alone or 
in conjunction with any person not a bene- 
ficiary, may be distributed to the grantor or 
held or accumulated for future distribution 
to him. It also requires the inclusion in 
the grantor’s income of any part of the 
income of a trust which is or may be ap- 
plied to the payment of premiums upon 
policies of insurance upon the life of the 
grantor. It may be noted that the second 
part of the section does not specify in 
whom the discretion to apply the income 
to insurance premiums must be vested. 
This omission was cured in the 1932 Act. 


The two important changes brought 
about by. the 1932 Act are: first, that for 
“beneficiary” there has been substituted one 
who has “a substantial adverse interest” in 
the trust income or property, as the person 
whose required consent will exclude the 
trusts from the operation of the sections; 
and, second, that the fatal powers need no 
longer reside in the grantor alone or in 
others in conjunction with him, but the 
sections apply if the powers may be exer- 
cised solely by others than the grantor if 
they do not have a substantial adverse 
interest. The effect of this latter change 
on powers of appointment in inter vivos 
trusts which may be exercised in the 
grantor’s favor is apparent. 

The provisions of Section 302 (d) of the 
Revenue Act of 1924 relating to estate 
taxes as amended to meet two specific 
situations later discussed, are still in force. 
The outstanding distinctions between Sec- 
tion 302 (d) and the income tax provisions 
[Secs. 219 (g) and 219 (h)] are: (1) that 
as now written the income tax sections ap- 
ply whether or not the exercise of the pre- 
scribed power requires the joinder therein 
of the grantor, while Section 302 (d), as a 
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condition to its application, still requires 
the power to be one in which the grantor 
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joins; (2) that Section 302 (d) applies, re- 
gardless of whether the trust income or 
property can be returned to or applied for 
the benefit of the grantor, which is not 
true of the income tax sections; and (3) 
that Section 302 (d), by its bare language, 
applies even where the described powers 
can be exercised only with the consent of 
a beneficiary. Prior to the appearance in 
the Revenue Acts of the provisions of 
Section 219 (g) and 219 (h), (Sections 166 
and 167 of the 1928 and later Acts) and of 
Section 302 (d), provision was made in each 
Act, starting with the Revenue Act of 1916, 
for the taxing of trust income to the trus- 
tee, or, if distributed or currently dis- 
tributable, to the beneficiary; and with 
respect to the estate tax, Section 402 (c), 
later 302 (c), required the property of 
trusts to be included in the grantor’s es- 
tate if they constituted gifts in contempla- 
tion of or intended to take effect in 
possession and enjoyment at or after 
death. These prior provisions still appear 
in the Acts and govern in all but the special 
situations to which the new provisions 
apply. 

Not until some time after the effective 
date of the 1924 Act did the courts finally 
settle upon their present opinion, namely, 
that with respect to trusts revocable by the 
grantor alone, Section 219 (g) of the 1924 
Act was merely declaratory of the pre- 
existing law (54 Sup. Ct. 208 (1933) 64 Fed. 
(2d) 634, certiorari denied). In Reinecke 
v. Northern Trust Co., 49 Sup. Ct. 123 (1928), 
which involved the interpretation of the 
Revenue Act of 1921, the Court held that 
two trusts revocable by the grantor, alone, 
were subject to the estate tax as constitut- 
ing gifts intended to take effect in nosses- 
sion and enjoyment at or after death 
within the meaning of Section 402 (c), but 
that five other trusts, which were revocable 
only with the consent of the beneficiary or 
a majority of the beneficiaries, were as 
complete dispositions of the trust property 
at the time of their creation as if the gifts 
had been absolute, because the grantor had 
no power except with the consent of per- 
sons adversely interested. It thus appears 
that the courts might ultimately have held 
that the income or property of a trust. 
revocable by the grantor alone was to be 
treated as his, quite apart from the express 
provisions of Sections 219 (g) and 302 (d). 
Those sections can in no sense be consid- 
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ered as having been adopted either to em- 
body or attempt to obviate the decision 
in Reinecke v. Northern Trust Co. and 
similar cases. 


In Reinecke v. Smith, 289°U. S. 172, 53 
Sup. Ct. 570 (1933), the Supreme Court 
sustained the validity of Section 219 (g) 
of the 1924 Act as applied to five trusts 
created in 1922, which the grantor could 
alter or revoke with the consent of either 
one of two trustees, one of whom was a 
public trust company and the other a 
beneficiary of the trusts. This decision 
must be taken to have overruled the deci- 
sion in White v. Erskine, 47 F. (2d) 1014 
(C. C. A. Ist, 1931), and it may now be 
considered, apart from special circum- 
stances, that both under Sections 219 (g) 
and 219 (h), now Sections 166 and 16/7, 
and under Section 302 (d), the grantor is 
taxable upon the property and income of a 
trust which is subject to revocation or sub- 
stantial change either by the grantor alone 
or with the consent of a trustee or, in fact, 
of anyone who is not a beneficiary. Sec- 
tion 302 (d) by its terms does not require 
for its application that the trust property 
be returnable to the grantor. It is enough 
if a change in the enjoyment of the trust 


property or the income therefrom may be 
effected. 


It may be noted that the decision in 
Reinecke v. Northern Trust Co., holding not 
taxable the five trusts revocable with the 
beneficiaries’ consent, was referred to and 
distinguished in both Reinecke v. Smith and 
Porter v. Commissioner in terms in no way 
detracting from the force of that holding. 

A most significant decision with respect 
to the taxability, present and future, of 
family settlement trusts is Burnet v. IVells 
53 Sup. Ct. 761 (1933). There the Court 
sustained the validity of Section 219 (h) 
of the Revenue Acts of 1924 and 1926. The 
case involved the taxation to the settlor of 
the income of an entirely irrevocable and 
unalterable funded insurance trust. The 
ultimate trust estate was to be held for 
the settlor’s family. Asserting that the 
settlor in a practical sense continued to 
enjoy and reap the benefit of the income as 
it was from time to time applied to protect 
and build up an estate for his family, 
thereby relieving him of the necessity of 
discharging this natural obligation, the 
Court, five to four, found nothing “arbitrary” 
or “capricious” in the application of the 
tax. Carried to the full extent of its impli- 
cation, this decision would sustain the power 
of Congress to tax to the grantor of the in- 
come and property of any trust for the 
benefit of the grantor’s family. 

In each of the cases of Commissioner v. 
City Bank Farmers’ Trust Co., White v. Poor, 
and Commissioner v. Helmholz, the bene- 
ficiaries whose consent was required had a 
substantial interest in the trust property or 
income. In Lit v. Commissioner of Internal 
Revenue, 28 B. T. A. 853 (1933), the bene- 
ficiary whose consent was required was the 
life tenant, and it was held that the value 
of the life estate was not, but that the value 
of the remainder interest was, to be in- 
cluded in the grantor’s estate. It is to be 
noted, however, that in the Lit case a 
power of modification existed, giving the 
grantor and the life tenant the right to 
change the enjoyment of the remainder 
interests without revoking the trust. But 
where the sole power is that of revocation, 
the life tenant has a substantial interest in 
the trust adverse to the exercise of the 
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power. 
his income. 


Although applicable on the facts, the 
doctrine of the Lit case was not applied in 
the decisions under Section 302 (d) which 
are now pending before the Supreme Court. 
Were that doctrine applied in those cases 
to make taxable the value of all interests 
in each trust which could be affected by 
the exercise of the power without injury 
to the interest of the beneficiary whose 
the cases would 
squarely present the facts involved with 
respect to the five trusts in Reinecke v. 
In each case the ques- 
tion would then be, whether Congress can 
validly tax as part of the grantor’s estate 
an interest of a beneficiary in a trust which 
the grantor could not re-acquire or other- 
wise affect without the consent of that 
beneficiary, and the somewhat broader, but 
question of 


consent was required, 


Northern Trust Co. 


seemingly indistinguishable, 
whether such an interest can be taxed if it 


cannot be affected by the grantor without 
the consent of a beneficiary who has sub- 


stantial rights in that interest, although not 
the complete rights represented thereby. 


To include such an interest in the grantor’s 


estate and to tax it at his death would seem 
to be clearly invalid under the decision in 
Reinecke v. Northern Trust Co.; it would 
require an entirely unwarranted extension 


of Burnet v. Wells which would permit a 
All gifts 


disregard of all inter-family gifts. 
are subject to being returned to the donor 
by the donees, even gifts in trust. 

Should the Supreme Court hold that the 
property of even a trust revocable only 
with the consent of the sole beneficiary or 
of all the beneficiaries may be taxed as part 
of the grantor’s estate (which would follow 
if it held the interest of the beneficiary 


whose consent is called for subject to tax), 


then, of course, the family trust settlement 
is dead. 


There is one possible solution which 
may not yet be blocked. Instead of retain- 
ing to the grantor continuous powers and 
trying to meet the problem of taxation by 
drawing into them the consent of this or 
that person, the problem might be met by 
providing that the powers shall arise on 
such defined occasions as may cause the 
need for their exercise. The event must, 
of course, not be one within the grantor’s 
willful control. This suggestion is made 
with a full realization that Section 166, 
formerly 219 (g), was altered by the 1934 
Act to exclude the statutory requirement 
that the grantor have the offending power 
within the taxable year. 

The Bureau of Internal Revenue, how- 
ever, in its recently promulgated Regula- 
tions 86 relating to income taxes under the 
1934 Act, has gone far beyond the intent 
of the change in Section 166, not only in 
treating estates as falling within the provi- 
sions of the section which deals only with 
powers (41 Sup. Ct. 256 (1921)), but in 
providing that if the property of the trust 
may at any time or in any manner find 
its way back to the grantor, whether by 
way of a remainder or reversion or by the 
exercise of a future power, no matter how 
contingent the possibility, the intervening 
income is taxable to the grantor. Section 
166, as now written, provides that where 
at any time the power is vested in the 
grantor, etc., then the income is taxable to 
him. Until the power arises, the statute 
would seem not to apply, whereas it would 
apply if the grantor may be said to con- 


Its exercise would deprive him of 
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tinue to have the power, although its 
exercise may be postponed or relinquished 
from year to year. Certainly the trust ip. 
strument could make it clear that the power 
did not arise until the required event. The 
provisions of the Regulations seem clearly 
invalid. . 


Section 501 (c) of the Revenue Act of 
1932 provided that the tax should not apply 
to a transfer of property in trust, where 
the power to revest in the donor fitle to 
such property remained in the donor, either 
alone or in conjunction with any person 
not having a substantially adverse interest in 
the disposition of such property or the in- 
come therefrom, but that the relinquish- 
ment or termination of such a power, other 
than by the grantor’s death, should be con- 
sidered to be a transfer by gift of the 
property subject to the same. Article 3 of 
Regulations 79, applicable to gift taxes, con- 
tains the substance of the statutory provi- 
sions. It may be noted that the provisions 
of the statute do not exclude from the 
operations of the tax, at the time of crea- 
tion, gifts in trust which may be revoked 
by third persons acting alone. In contrast 
to this, the Regulations state that where 
the trust can only be revoked with the 
consent of one having an adverse interest 
acting alone, the gift in trust is taxable 
when made. 


By Section 511 of the Revenue Act of 
1934, Section 501 (c) of the Revenue Act of 
1932 was repealed. The Congressional 
Committee reports (Report of Finance 
Committee to accompany H. R. 7835, Sen- 
ate Report No. 558, 73rd Cong., 2nd Sess., 
p. 50) state that the reason for the repeal 
was that the principles which were ex- 
pressed in Section 501 (c) are now a funda- 
mental part of the law by virtue of the 
Supreme Court’s decision in Burnet vz. 


Guggenheim, 53 Sup. Ct. 369 (1933). 


There is no doubt but that the power of 
Congress to tax transfers by way of gifts 
is as broad as the power to tax testamentary 
dispositions (50 Sup. Ct. 46 (1929)), but 
the Act of 1932, as it now stands, contains 
no explicit provisions describing the char- 
acter of the powers, the release of which 
occasions the imposition of the tax. How- 
ever, the provisions of Regulations 79 still 


stand and are being applied by the Depart- 
ment. 


TAXATION OF CHAIN STORES 


Clinton G. Brown, Jr., Student Editor, 
Texas Law Review 


13 Texas Law Review, June, 1935, 
p. 469-479 


The states have adopted several methods 
of discriminating against chain stores, the 
most popular of which are the graduated 
gross sales tax, and the graduated license 
or occupation tax. Under the first the 
percentage of tax is scaled upward ac- 
cording to the increase in the gross sales 
of all concerns coming within the law 
(Vt. Laws 1933, No. 24). It was designed 
to strike at the chain stores as all the sales 
of the stores in a given chain are aggrega- 
ted, which results in their being placed in 
an upper bracket of the tax schedule call- 
ing for a higher rate. Also, since chains 
do a business on the basis of small profit 
and rapid turnover, their gross sales are 
proportionally increased as compared to 
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the independent retailer, while their net 
profit is not. Thus, this type of legislation 
was intended to burden them more because 
of this feature of the chain business (Minn. 
Laws 1933, c. 213). The large independent 
store was the co-victim with the chain 
of such gross sales tax. To avoid such a 
result it has been suggested that stores be 
classified according to their gross sales, 
and then the rate increased within each 
class as the number of stores owned by 
the taxpayer grows. 


In the graduated license fee the tax is 
craduated upward according to the number 
of stores under a common ownership, and 
usually the proportional increase in rate 
becomes greater as the number of stores 
increases, thus more particularly discrim- 
inating against the larger chains (Ala. Acts 
1931, No. 369). But it should be noticed 
that such a tax ordinarily does not operate 
to increase the rate on all the stores, but 
only on the additional ones which cause 
the chain to be placed in a higher bracket. 


Aside from these two types of legislation 
there has been the attempt to reach the 
chain stores by placing a tax on their dis- 
tributing houses or warehouses (Va. Code 
Ann. (1930) p. 2177). 


The above three examples of legislation 
have taxed the local chain on the same 
basis as the sectional or national chain with- 
out regard to the fact that the latter two 
have an advantageous bargaining position, 
and can spread the tax over a greater 
territory. To remedy this situation Louisi- 
ana enacted a law graduating the license 
fee according to all the stores owned by 
the particular chain, whether located in 
Louisiana or elsewhere in the United States 
(La. Acts 1934, No. 51). The constitu- 
tionality of such an enactment has not yet 
been decided. 


In the recent case of Fox v. Standard Oil 
of New Jersey, 55 Sup. Ct. 333 (1935), the 
Supreme Court of the United States upheld 
a graduated license tax as not involving 
a denial of equal protection to the opera- 
tor of a large chain of gasoline filling 
stations, since the stations in a chain may 
be taxed differently from independent 
units, and since the tax was not so arbi- 
trarily oppressive as to amount to an un- 
reasonable discrimination between longer 
and shorter chains or between filling 
station chains and chains for the sale of 
other commodities, notwithstanding there 
was a heavier burden falling on the oper- 
ator of a filling station chain because of 
the large number of units in such business. 


On the other hand, an increase in tax 
not only on the additional store, but on 
all the old stores, merely because the new 
one is located in a different county is 
unreasonable and arbitrary and therefore 
violates the Fourteenth Amendment of 
the United States Constitution (53 Sup. Ct. 
481 (1933)). 


The graduated gross sales tax has not 
met with such favorable results. In the 
case of Stewart Dry Goods Co. v. Lewis, 
29 Sup. Ct. 525 (1935), the Supreme Court 
held that the graduated gross sales tax 
Was unconstitutional saying that the tax 
on the sale of an article is a tax on the 


) article itself, and this being true the tax 


IS unjustifiably unequal, whimsical, and 
arbitrary, as much so as a graduated per- 
sonal property tax increasing upward ac- 
cording to the number of cattle owned by 
the taxpayer. However, the court seemed 
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to intimate that had the measure been net 
income, and the amount graduated accord- 
ing to its increase, the statute would have 
been valid. 


There is no criterion by which the court 
can determine what is or is not reasonable 
classification, and it will simply look to 
the facts in each case, and if any phase 
of them can be found to sustain the class- 
ification, it will be upheld. 


The Supreme Court has never held that 
the taxes must be proportional to the 
differences in the value of the privilege 
enjoyed by the taxpayer. So once there is 
a valid and reasonable basis for the classi- 
fication there can be no objection on the 
ground that the tax bears proportionally 
more heavily on one class than on another. 


However, clear and hostile discrimina- 
tions against persons and classes cannot 
be made under the guise of classification 
for tax purposes (10 Sup. Ct. 533 (1889)). 
The fact that the tax destroys an isolated 
member of the class upon which it is im- 
posed will not necessarily mean that the 
tax is confiscatory, as whether it is con- 
fiscatory or unreasonable depends upon its 
operation on the class as a whole (32 Pac. 
(2d) 784 (Idaho 1934)). There are three 
clauses in the Texas Constitution which 
might be raised as objections to anti-chain 
legislation: the equal protection, due pro- 
cess, and uniformity of taxation clauses. 
To date there has been no discriminatory 
legislation against the chains, although 
there are now several proposals under con- 
sideration. 


That the legislature may classify sub- 
jects for taxation is clear. But when the 
classification is once made, all those must 
be subject to the payment of the tax im- 
posed, who, by the existence of. the facts 
on which the classification is based, fall 
within it (64 Tex. 274 (1885)). But if the 
classification is reasonable the tax will 


be valid (103 S. W. 857 (1907)). 


In addition to holding that occupation 
taxes must be equal and uniform a Texas 
court has intimated in dictum that they 
must also be proportionally equal, or as 
near so as possible (64 Tex. 274, 278 (1885)). 
If this be true there would be no justifica- 
tion for taxing the greater chains propor- 
tionally higher than the smaller. Nor 
could the independent merchant or smaller 
chain be exempt from the payment of such 
occupation tax. 


In concluding, it may be said that 
anti-chain legislation in the nature of the 
graduated license fee is valid under the Con- 
stitution of the United States and those 
of the various states; that in Texas such 
laws would probably be valid, but that 
there may be the additional requirements 
of proportional equality and non-exemption 
for size alone; that where the tax is so 
scheduled as to operate retroactively to 
increase the rate on all the stores when 
there is an expansion, the law is unsettled. 


In view of this and the intimation in 
the Stewart Dry Goods case to the effect 
that a privilege tax graduated in amount 
according to net income is valid, it would 
seem that a graduated license fee com- 
bined with a graduated net income tax 
would be the most sound and most fair 
type of anti-chain legislation. 





















amended her 
prohibit the taxation of inheritances and 
the taxation of incomes of residents of 
that state (Fla. Const. art. 9, Sec. 11). 
Such an amendment with its necessarily 
attendant publicity appeared to be an ad- 
vertisement that Florida would be a per- 
manent refuge from inheritance taxation. 
The legislature of Nevada in February 1925 
followed up this procedure by repealing 
that state’s inheritance tax act of twelve 
years’ standing (Nev. Stat. 1925, c. 27). 
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STATE ACTION UNDER THE 
FEDERAL ESTATE TAX 
CREDIT CLAUSE 


E. M. Perkins, Institute for Research in 
Social Science, University of North Carolina; 
School of Law, University of North Carolina. 


13 North Carolina Law Review, April, 


1935, p. 271-290 
In the spring of 1925 the Alabama Power 


Company proclaimed the opportunities of 
the state of Alabama by a series of ad- 
vertisements, lauding the absence of any 
income or inheritance tax in that state. 


In the fall of the preceding year Florida 
constitution in order to 


Into this movement came a clause of 


the federal estate tax which has resulted 
in the abolition of inheritance tax havens. 
A consideration of this device as an agency 
in the elimination of interstate tax com- 
petition is the purpose of this article. 


Under the Revenue Act of 1921 the fed- 


eral estate tax was graduated from a rate 
of one per cent on the first fifty thousand 
dollars to a maximum of twenty-five per 
cent on the excess over ten million (42 
Stat. 277 (1921)). 
the Ways and Means Committee in 1924 
carried these same rates. 


The bill reported by 


j However, dur- 
ing the consideration of this bill Con- 


gressman Ramseyer of Iowa offered an 
amendment which would sharply increase the 


rates in the high brackets and reach a 


maximum of forty per cent (65 Cong. Rec. 


3101 (1924)). Opponents of the higher 
rates became defenders of the states’ tax- 
ing preserves. It was argued that the field 
of death taxes belonged preeminently to 
the states, had been occupied by the 
federal government only in emergencies, 
and that to increase these rates-in a period 
of tax reduction would be a declaration of 
permanent occupancy. The advocates of 
higher death taxes likewise feared that 
increased federal rates might embarrass the 
states by decreasing the amount which the 
states could exact, and would heighten 
state competition for the wealthy. These 
advocates proposed a novel arrangement 
to protect the states and to promote uni- 
formity in the size of state inheritance 
tax rates. An amendment to the amend- 
ment offered by Congressman Ramseyer 
provided that: 

“The tax imposed by this section (the federal 
estate tax) shall be credited with the amount of any 
estate, inheritance, legacy or succession taxes paid 
any state, territory, or the District of Columbia with 
respect to any property included in the gross estate. 
The credit allowed by this subdivision shall not 
exceed 25 per cent of the tax imposed by this sec- 
tion” (43 Stat. 303 (1924)). 

This became part of the Revenue Act of 
1924. The primary reason for the creation 
of the twenty-five per cent credit appears 
to have been the desire to protect state 
revenues in the face of the increased fed- 
eral rates. 
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In 1925 the National Committee on In- 
heritance Taxation recommended that the 
credit provision of the estate tax be in- 
creased from the existing twenty-five per 
cent to eighty per cent, and that legislation 
be enacted by the next session of Congress 
providing for the repeal of the estate tax 
to take effect six years from that time. 
It was believed that in this six year period 
substantial uniformity in state death tax- 
ation might be achieved. 


The recommendation that the credit be 
increased to eighty per cent met with the 
approval of the Ways and Means Com- 
mittee. But, rather than to make provision 
for repeal of the tax at the end of six 
years, the committee’s attitude appeared 
to be that it would be better to wait and 
see what the states would do toward 
security uniformity (67 Cong. Rec. 522 
(1925)). 


When the bill went to the Senate, the 
Finance Committee reported an amend- 
ment striking out the estate tax entirely 
(67 Cong. Rec. 3595 (1926)). However, 
the House conferees were adamant for the 
estate tax and the credit clause and, the 
estate tax with the eighty per cent credit 
was restored to the bill, and the conference 
report was agreed to by both branches. 


The dominant purpose in the enactment 
of the twenty-five per cent credit was to 
enable the states to share in death tax- 
ation, while, at the same time, Congress 
assured that this form of taxation would 
contribute more to the expense of govern- 
ment than it previously had. If the states 
could raise their rates the objective of a 
greater contribution from death taxes 
might be achieved without increased fed- 
eral rates. 


It seems that most of the states, with- 
out change in their rate structures, would 
be in a position to benefit from the twenty- 
five per cent credit in the case of the 
smaller estates, but, due to the fact that 
in many states the rate progressions 
stopped short of the high federal. rates 
applicable to the larger estates, the rates 
of a number of states would not fully 
absorb the federal credit on large estates, 
and especially would this be true if the 
estate were left to direct heirs. 


To receive a large benefit of the credit 
New York passed an estate tax which 
applied to estates of residents in excess 
of one million dollars and with rates exactly 
one-fourth of the federal rates (N. Y. 
Laws 1925, c. 320). This change enabled 
New York to absorb the federal credit 
on the larger estates, and the New York 
inheritance tax, which remained in effect, 
appears to have been sufficiently high to 
absorb the credit for smaller successions. 
Pennsylvania also adopted an estate tax, 
but with the simple specification that the 
tax should be equal to twenty-five per cent 
of the federal tax where this twenty-five 
per cent was as much or more than the 
existing Pennsylvania inheritance tax; 
otherwise the inheritance tax rates should 
apply (Pa. Laws 1925, Act No. 416). 
Georgia provided that the only death tax 
which should be paid by estates of residents 
should be an estate tax equal to twenty- 
five per cent of federal estate tax, and with 
that stroke diminished the death tax ad- 
vantages of her neighbors, Florida and 
Alabama (Ga. Laws 1925, 63). 


The next year the credit was increased 
to eighty per cent (44 Stat. 70 (1926)), and ! 


in the two succeeding years seventeen 
states took action to secure its benefit. 
The number has increased gradually so 
that now thirty-six states have acted. 


Suppose that the federal credit were 
repealed, or increased, or reduced, what 
would be the effect on the estate taxes 
of the states? The statutes show consider- 
able diversity. A number of states have 
cast their statutes in an inelastic form, and 
a change in the credit would necessitate 
new legislation by the states. 


To the extent that the credit device was 
intended to enable the states to utilize 
more fully this field of taxation it has 
succeeded. For the states have increased 
their revenue from inheritance and estate 
taxes without fear that the wealthy might 
seek other homes, and this has been made 
possible by the federal statute. But whence 
comes the power of the federal government 
to effect this change? Protests against 
coercion and invasion of the rights of the 
states received discouraging treatment in 
Florida v. Mellon, 273 U.S. 12, 47 Sup. Ct. 
265, 71 L. ed. 511 (1927). The State of 
Florida sought to file a bill enjoining the 
Secretary of the Treasury from collecting 
the federal estate tax in Florida. The 
court disposed of the contention that the 
statute interfered with the taxing power 
of the state by inducing the removal of 
property, and held that the tax was not 
without uniformity because other states 
imposed inheritance taxes while Florida 
did not. Florida v. Mellon, ten years of 
state adjustment to the credit, and the im- 
perative need of a force to prevent state 
tax competition are the credit’s strongest 
constitutional supports. 


The credit has been a useful govern- 
mental device in the preservation of in- 
heritance taxation through a period of 
clamor for federal repeal and threatened 
competitive reduction of state rates. But 
what other results have been obtained? 
It was the desire of the National Com- 
mittee on Inheritance Taxation that Con- 
gress provide in 1926 for the repeal of 
the federal tax to be effective six years 
thence. The hope was that uniformity in 
state death taxation might be achieved in 
that time. The attitude of wait-and-see 
which prevailed over the proposal has 
proved the better. Most of the states 
have retained their inheritance tax statutes 
with all their variations in rates and exemp- 
tions. There has been no uniformity 
produced in that direction. Nor has there 
even been uniform action in taking ad- 
vantage of the credit. What has -been 
achieved is a degree of uniformity in the 
amount of taxes which the larger estates 
will pay whether situated in one state or 
another. 


There have been suggestions that the 
use of the credit might be extended to 
personal and corporate income taxes. The 
advantage would be the elimination to 
some extent of competition in these fields 
of taxation. 


An objection to the extension of the 
credit idea is that what we need in this 
country is a distribution of revenue—or 
expenditure of revenue—on the basis of 
governmental need, and that Congress 
should act to this end and not devote its 
efforts to the preservation of sectional 
inequalities in available revenue. As the 
states took advantage of the credit the 
federal revenue from the estate tax de- 
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clined and correspondingly the state re. 
ceipts increased. Naturally the larger share 
of this increase went to the more wealthy 
states. This result illustrates a defect jn 
the crediting principle. The credit benefit; 
the states in proportion to their collections 
for the federal treasury. The larger estates 
today are built up through nation-wide 
commercial activity and represent contri. 


York, yet when the federal government 
relinquishes the estate tax in favor of the 
states New York and not Nebraska stands 
to benefit. But whether or not one section 
contributes less or more than another, it 
is in the national interest that all sections 
of our population enjoy a high level of 


CASE COMMENTS 


Income tax—A state law provided for 
public operation of an elevated railway. 


governor but their salaries were paid by 


the property in behalf of the state, fixing 
rates that would give a specified return on 


by the state and then assessed upon the 
cities and towns in which the company 
operated. Held, that the salaries of the 
board of trustees are not exempt from the 
federal income tax. Helvering v. Powers, 
293 U. S. 214, 55 Sup. Ct. 171 (1934). Dis- 
cussed in Mich. L. Rev., June, 1935, p. 1283. 


Power of appointment—The donee of a 
power of appointment exercised it by will 
in favor of the persons who would have 
taken the same interests in default of ap- 
pointment, and who declared their election 
to decline the appointment and take under 
the will of the donor. In a suit for addi- 
tional federal estate taxes under the 1926 
Revenue Act, held, that the property subject 
to the power had not passed under the 
appointments made, since the assent of the 
appointees was necessary and they had here 
seasonably elected to take directly from 
the donor. Helvering v. Grinnell, 294 U.S. 
153, 55 Sup. Ct. 354 (1935). Discussed in 
Mich. L. Rev., June, 1935, p. 1285. 


Remission of taxes—Mandamus proceet- 
ings were begun to compel a county audi- 
tor to accept four-fifths of the taxes as 
originally assessed on certain land in full 
payment and discharge of those taxes for 
the years 1929 and 1930, in accord with 
the tax remission provision of Minnesota 
Laws 1933, c. 414, sec. 1. Held, that allow- 
ing discharge of past taxes during the 
redemption period by payment of a fraction 
of those originally assessed was contrary 
to the uniformity clause of the state cor 
stitution as an unreasonable and arbitrary 
classification, since it resulted in allowing 
a lower tax rate to delinquent taxpayer 
than was applied to those who paid thei 
obligations promptly, without regard 0 
their ability to pay. State ex rel. Matteson 
v. Luecke, 260 N. W. 206 (Minn. 1935). 
Discussed in Mich. L. Rev., June, 193. 
p. 1280. 


De 


Di 
D 




























































935 


ate re. 
er share 
wealthy 
efect in 
benefits 
lections 
r estates 
on-wide 
contri- 
is New 
-rnment 
r of the 
L stands 
section 
ther, it 
sections 
level of 


ded for 
railway. 
d by the 
paid by 
manage 
e, fixing 
eturn on 
. be paid 
pon the 
-ompany 
s of the 
from the 
Powers, 
4). Dis- 
, Pp. 1283. 


nee of a 
t by will 
uld have 
It of ap- 
election 
ke under 
for addi- 
the 1926 
ry subject 
nder the 
nt of the 
had here 
tly from 
294 U.S. 


ussed in 


proceed: 
nty audi- 
taxes as 
id in full 
taxes for 
ord with 
Ainnesota 
iat allow- 
iring the 
a fraction 
contrary 
state com 
arbitrary 
allowing 
taxpayers 
paid their 
regard (0 
Matteson 
an. 1935). 
ane, 1933, 


STATE TAX CALENDAR 


1935 DECEMBER __ 1935 
son mon Tun _wan Tu vas sar _| 


34567 
10 111213 14 
17 18 19 20 21 
24 25 26 27 28 


1 
8 
5 


2 
9 
16 
2 23 
29 30 


31 





1935 DECEMBER 1935 


Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 


published by Commerce Clearing House, Inc. 


ALABAMA | 





Dec. 1 
Creameries, milk plants, cream stations, etc., re- 
port to the Commissioner of Agriculture and 
Industries on or before the 1st day of December 
each year. 


Property taxes—municipal property taxes become 
due on the 1st day of December. 


Dec. 31 

Architects’ renewal license fees to be paid on or 
before the 31st day of December. 

Cosmetological schools, shops, etc., licenses expire 
on the 31st day of December. 

Property taxes—after the 31st day of December in 
each year, the assessor in person or by deputy, 
makes a demand upon all taxpayers who have 
failed to make returns to him for a list of their 
taxable property, and such demand may be made 
by written notice left with the taxpayer at his 
residence or place of business, or sent postpaid 
by registered mail, with return receipt de- 
manded, to the taxpayer’s last known residence. 

Property taxes—the failure of corporations to make 
the reports required for the assessment of 
ad valorem taxation, by this date of the year 
for which the tax is due, subjects such corpora- 
tion to a penalty of $5 per day for each day’s 
delinquency. 

Corporate report of stockholders due before this 














date. 
ARIZONA 
Dec. 1 
Express companies’ gross receipts tax due during 
December. 
Dec. 5 
Liquor report due. 
ec. 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 


Motor vehicle carrier report and tax due. 
Gross income tax report due. 
Luxuries excise tax report due. 

Third Monday 
Private car line tax delinquent. 

pezPress company gross receipts tax delinquent. 
ec. 20 
Motor vehicle carrier report and tax delinquent. 
Gross income tax delinquent. 

Dec. 25 
Motor fuel carriers’ report and any tax due. 

Dec. 31 
Automobile (used vehicle dealer) license fees due. 
Meat retailers’ license fees due. 
Slaughter business license fees due. 

iquor licenses expire. 














ARKANSAS 

Dec. 1 

Arkansas Corporation Commission on or_ before 

this date certifies private car or freight line 

company property tax assessment to Auditor of 
State on or before this date. 

Dec. 15 


Monthly sales tax report and remittance due. 
Dec. 31 











Annual franchise tax report required to contain 
the gross and net receipts for all states includ- 


ing Arkansas for the year ending December 31st 
next preceding. 

Report of mussels taken, caught or killed, etc., 
must be made on or before the 31st day of De- 
cember of each year. 

Chauffeurs’ licenses expire on December 31st of 
the year in which a license is issued. 

All motor vehicle registrations and licenses issued 
expire at midnight on December 31st of the 
year for which issued. 

The licenses issued to automobile manufacturers 
are for twelve months and expire on the 3ist 
day of December of each year except as other- 
wise specifically provided for. 


CALIFORNIA 


Dec. 1 
Gasoline tax due; distributors required to make 
physical inventory. 
Motor vehicle registration fee reduced to 1/12 of 
annual rate. 
Dec. 5 
First one-half of real property taxes and all 
secured personal aye taxes delinquent. 
Fish packers’ monthly report due. 
Dec. 10 
Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 
Cattle transporters’ monthly report due. 
Kelp monthly report due. 
Kelp privilege tax due. 
Petroleum and natural gas companies’ 
reports due. 
Dec. 15 
Gasoline distributor’s return due. 
Dec. 31 
Imitation dairy products’ monthly report due. 
Motor vehicle registration fee due. 
Motor vehicle registration application due. 
Slaughter house monthly report due. 











monthly 








COLORADO 


Dec. 
Employment agencies required to file a_ report 
with the deputy state labor commissioner 
monthly. ~ 
Dec. 10—— 

Class A private carriers must file a report and 
pay tax for preceding month, on or before this 

ate. 

Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 

Liquor excise taxes for preceding month are due. 

Dec., Second Monday: 








Sale of land for delinquent taxes shall commence 


on or before this date of each year. 

Dec. 15 

Coal mine owners’ report due on this date. 
Dec. 20—— 





Class A private carriers notified of tax due, on or 


before this date. 
Dec, 25 





Coal mine owners’ royalty tax due on or before 


this date. 


Gasoline distributor’s statements to state oil in- 


spector due on or before this date. 
Gasoline tax due on or before this date. 
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Dec. 31 





Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 





Auto camp licenses expire on this date each 

Breeding stock licenses expire at the end o 
calendar year. 

— and loan agents’ licenses expire on this 
ate. 

Chauffeurs’ licenses expire on this date. 

—— merchants’ licenses expire on this 
ate. 

County treasurers required to forward to each 
other the proportionate share of taxes due for 
stock moved from one county to another im- 
mediately after this date. 

Dance hall licenses expire at the end of the calen- 
dar year for which issued. ° 

Game importers licenses expire at the end of the 
calendar year. 

Holders of certificates to operate cosmetology 
schools must renew same on or before this date 
each year. 

If land is conveyed between this date and July 1 
following, the grantee shall pay the taxes for 
the year convevance is made. 

Money lenders licenses expire on this date. 

Motor vehicle registrations expire on this date. 

Real estate brokers’ and salesmen’s licenses expire 
on this date. 

Poultry egg dealers’ licenses expire. 


ear. 
the 














CONNECTICUT 
Dec. 1 
Gasoline tax due from distributors. 
Dec. 10 
Theatre reports due. 
Dec. 15 
Gasoline distributors’ reports due. 
Dec. 31 
Game breeders’ reports due at expiration of license 
neriod. 
—e reports of motor vehicles tested 
ue. 


DELAWARE 


Dec. 1 

New Castle County property taxes paid before this 
date are subject to a 3 per cent discount. 

Monthly alcoholic beverage report due. 

Dec. 15—— 

Last day for tax collectors to make demands in 
writing for unpaid property taxes. 

Last day to file alcoholic beverage report. 

Gasoline filling station report due. 

Dec. 31 
License to take soft crabs expires. 
Creamery permit expires. 

License to deal in commercial 
expires. 

License to deal in fertilizers expires. 

License for fishing boats expires. 

Commercial fishing licenses expire. 

License to sell liming materials expires. 

Undertakers’ licenses expire. 

Gasoline tax report and tax due. 

Motor vehicle registration expires. 

Last day to pay property taxes in New Castle 
County. 








feeding stuffs 
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ILLINOIS 
Dec. 10—— Dec. 1 
Alcoholic beverage statements due. Date of delivery of property tax books for all 
Dec. 31 property taxes by County Clerk to town, district 


i or county tax collectors. Collection procedure 
SEOEy queen tim: sapere Gane te See. is inaugurated by the mailing of tax bills at 
least 30 days before the delinquent date of real 
property taxes, to-wit, June 1 as to the first 
installment and September 1 as to the second in- 
stallment. In counties of 250,000 population or 
more (Cook County), in the event of a general 
reassessment of real property, the County Clerk, 
upon completion of the tax books, specifies a 
date for the delivery of same to the tax collect- 
ing officials, which procedure is followed for the 
period of five years next ensuing upon comple- 
tion of the reassessment. Lien of personal prop- 
erty taxes attaches. 
Dec. 5 
Cold storage warehouse monthly report of food 
held in storage due. 


Dec. 10 


FLORIDA 
Dec. 1 . ‘ : 
Last day for vendors or shippers of citrus fruit 
other than tangerines to pay inspection fee. 
Dec, 10— 
Lime kiln reports and fees due. 
Gasoline inspection fees and reports due. 
Dec. 15- 
Gasoline sales and storage reports and taxes due. 
Dec. 31 ; 
Last day to secure 3 per cent discount on property 
taxes. 
Fresh water fish dealers’ reports due. 
Auto transportation company mileage tax reports 





























due. Fur dealers’ report of business transacted in No- 
vember due. 
GEORGIA Dec. 15 
Dec. 5 pee: , Petroleum products inspection fees for October 
Dealers and distributors of oysters and shrimp due. 
reports due. Retailers’ occupation (sales) tax reports and taxes 
Dec. 20 due. 


General property taxes delinquent. 

Railroad and express companies’ taxes delinquent 
after this date. 

Executions issue against delinquent taxpayers on 


Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 


Dec. 20—— 








this date. Last day for distributor of motor vehicle fuel to 
Gasoline reports and taxes due. make monthly return and to pay tax. 
Dec. 30 j Last day for non-distributors to file monthly motor 
onan carriers’ monthly report due. fuel report and pay tax. 
ec. 31 


Last day for registered brokers to make return of 
sales of motor fuel. 
Dec. 30—— ; 
Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 
Dec. 31 : : 
Feed stuffs annual license fee due during month of 
December. 
Feed stuffs statement of product sold or offered 
for sale during month of December, due. 


Park retailers’ licenses to sell alcoholic beverages 
expire on this date. 


Mussel license holders’ annual report of mussels 
taken due. 


Carbonic acid gas report and tax due. 


IDAHO 
Dec., First Monday 
The Board of County Commissioners of each 
county in Idaho meets as a Board of Equaliza- 
tion on this date each year for the purpose of 
equalizing the assessment of all property entered 
upon the subsequent personal property assess- 
ment roll and determining complaints in regard 
to the assessment of such property, allowing or 
disallowing exemptions and rebates. Such busi- 
ness must be completed and the Board must 
adjourn by the 3rd Monday of December. 
Dec. 10—— 
Monthly report of dealers in dairy products sub- 








INDIANA 








stitutes due. Dec. 1 
Beer excise tax and report due. Employment agency reports due. 
Dec. 15 ; : Semi-monthly payment of excise taxes on malt 
Report and license tax of electric generating com- products and alcoholic beverages due. 
panies due. 


Dec. 10 
Petroleum oils inspection fees due. 
Dec. 15 
Bank and trust company reports due. 
Imitation condensed milk tax due. 
Common carriers’ gasoline reports due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
Dec. 20 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
Dec. 25 
Gasoline dealers’ reports and taxes due. 
Dec. 31 
Private car company taxes due. 
Assessment date for intangibles not susceptible of 
being stamped. 
Security dealers’ licenses renewable. 
Motor vehicle registration expires. 





Gasoline dealers’ report and tax due. 

Sales tax and return due. 

Electric light and power companies’ report and 
kilowatt tax due. 

Third Monday: 

On or before this date the owner of migratory 
livestock may file with the clerk of the Board 
of County Commissioners, of the county wherein 
such property is first listed in that year, a peti- 
tion for deduction from his assessment for the 
length of time such livestock has been assessed 
in other counties, accompanying same with evi- 
dence of such assessments. 

Any person paying taxes on migratory livestock 
may obtain a rebate on the amount paid in 
excess of the amount due in any county or an 
adjustment of the amount of taxes levied upon 
such property: provided, that a duly verified 
claim for such rebate is filed with the clerk of 
the Board of County Commissioners on or before 
this date in year in which taxes are levied. 

Fourth Monday 

All taxes levied on shares of capital stock of banks 
must be paid by banks prior to this date in year 
such taxes are levied. 

First half of all taxes extended on real property 
assessment roll must be paid to county treasurer 
prior to this date. 

All taxes shown on the personal property assess- 
ment roll, and on any subsequent roll, become 
due and payable to the assessor (county) on 
demand, pe | if unpaid, become delinquent on 
this date, together with a penalty of 10 per cent 
of the amount of taxes as shown on the assess- 
ment roll. 

Dec. 31—— 

At the time of filing a certified copy of articles of 
incorporation of any corporation, when filed on 
or between the Ist day of October and the 3lst 
day of December, in any year, a sum equal to 
nn of the annual license tax must be 
paid. 

Manufacturers and importers of commercial fer- 
tilizers (brand registration) file annual report 
with the Commissioner of Agriculture. 

Commercial fertilizer registration fee is payable 
annually to the Commissioner of Agriculture on 
or before this date. 








malt 














IOWA 





Dec. 1 
Annual corporation report—Additional penalty of 
$4 is imposed for failure of any corporation to 
make its annual report and pay its annual fee 
to Secretary of State before this date. 
First Monday in Dec. 
On all personal property taxes not paid on or 
before this date an additional penalty of 5 per 
cent is collected. 
Dec. 15 
Small loans licensees required on or before this 
date annually to pay to the Superintendent of 
Banking an annual license fee. 
Dec. 31 
Annual corporation report—If on the first day of 
January, any corporation has not filed its annual 
report and paid its annual fee, together with all 
monthly penalties due, the Secretary of State is 
required to furnish the Attorney General with a 
list of delinquent domestic corporations, Attor- 
ney General may direct the county attorney of 
the county in which the corporation has its 
principal place of business to bring suit for 
collection of fee. 
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KANSAS 








Dec. 1 : 
Express company gross receipts taxes due. 
Dec. 10—— | 
Oil inspection reports due. 
Dec. 15 


Motor carrier reports and fees due and lien a. 
taches. 


Dec, 20— 
First installment of 








roperty taxes delinquent, 


Car company taxes delinquent. 
Dec. 25—— 

Gasoline reports and taxes due. 
Dec. 31 





Corporations withdrawing from State on or before 
this date not liable to franchise taxes for such 


year. 

All second class city licenses except for shows 
theatres and other exhibitions expire on thi 
date or on June 30. , 

Non-safety film licenses expire. 

Mussel licensees’ reports due. 

Employment agency licenses expire. 

Hotel, restaurant, rooming and apartment house 
licenses expire. 

Motor vehicle registration expires. 

Express company gross receipts taxes delinquent. 


KENTUCKY 





Dec. 1 
Race track reports due. 
Race track license tax due. 

Dec. 5—— 
Employment agency reports due. 

Second Monday: . 

Real estate of delinquent taxpayers in cities of 
the second class sold for city taxes on this date. 

Dec. 10—— 

Refinery monthly reports due. 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Monthly alcoholic beverage report of hotels, res. 
taurants and clubs due. 

Breweries and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Dec. 15—— 

Franchise tax due not later than 30 days after 
this date. 

Motor carrier operators’ reports due. 

Motor carrier mileage tax due. 

Monthly sales tax report showing total gross re- 
ceipts made during November and tax due. 

Dec. 20—— 

Crude petroleum transporters’ monthly reports due. 
Oil production tax due. 

Dec. 31 

Mussels reports due. 

Slaughter house reports due. 

Hotel and restaurant certificates expire. 

Mussels licenses expire. 

Oleomargarine licenses expire. 

Gasoline reports (except refinery 
taxes due. 








reports) and 


LOUISIANA 
Dec. 1—— 

Third installment of New Orleans real 
taxes due during this month. 

Second installment of New Orleans personal and 
public utility property taxes due during this 
month, 

Dec. 5—— 
Wholesale fish dealers’ report due. 
Dec. 10—— 

Oyster severance tax report due. 

Shrimp severance tax report and tax due. 

Returns from shrimp freighters and ice boats due. 

Reports of imported gasoline due. 

Parish gasoline tax reports and tax due. 

Reports and tax on imported kerosene due. 

Reports of imported alcoholic beverages due. 
Dec. 15 

Baton Rouge municipal property taxes become 
delinquent. 

Carriers’ reports of gasoline transported due. 

— reports of alcoholic beverages transported 
ue. 

Dec. 20—— 

Gasoline tax report and taxes due. 

Kerosene tax report and taxes due. 

Dec. 30 

Oyster severance tax due. 

Severance tax on brine report and taxes due. 
Dec. 31 ; 
Tax liens for taxes of current year become ‘eg?! 

mortgages on property. 

General state and parish property taxes due. 

Lake Charles city property taxes due. 

Monroe real property taxes due. 

Auctioneers’ semi-annual reports and tax payments 
due except in the Parish of Orleans. 

ee reports in the city of New Orleans 
ue. 

Oyster shippers’ and wholesalers’ reports due. 

Real estate = Be and salesmen’s licenses exp!té. 

Transient merchants’ licenses expire. 


property 
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All motor vehicle registrations expire. : 
Annual capital stocks statement of foreign cor- 

















porations due. of : ee 
Inspection and supervision fee of public utilities 
due. 


MAINE 
Ree. , : , 
If franchise tax is not paid on or before this date, 
charter is subject to forfeiture. 
Small loan agency monthly reports due. 
Sardine packing license expires. 
Gasoline tax due. 


Dec. 1-31 : eon Te 
Milk gathering stations’ license applications may 
be presented. 


Dec. 10-— . 
Inspection fees for packing of food due. 


Sardine packing inspection fees due. 


Det. 1S . 
Application fee and report of sporting camps due. 
Gasoline tax sales report due. 

One-third of railroad and street railway company 
tax payable. 

Dec. 31 
Retail deer dealers’ reports due. 

Reports of dealers in deer skins and deer heads 
due. 

Drug store and apothecary licenses renewable. 

Commercial feeding stuffs registration renewable. 

Commercial fertilizers’ registration renewable. 

Fur buyers’ reports due. ; f 

Fungicide and insecticide registration renewable. 

Game and fur farmers’ reports due. 

Lightning rod agents’ licenses renewable. 

Security dealers’ registration expires. 

Taxidermists’ reports due. 

Motor vehicle registration terminates at midnight 
this date. i 

Motor vehicle dealers’ fees due on or before this 
date. 

Motor vehicle manufacturers’ fees due on or before 
this date. ; 

Motor vehicle operators’ or chauffeurs’ licenses 
expire. 































































MARYLAND 









Dec. 1—— 

Foreign corporations subject to franchise tax upon 
capital employed which fail to pay annual fran- 
chise tax by this date, or within 30 days of 
rendition of account, shall forfeit right to do 
business in Maryland until all taxes, interest 
and penalties are paid. ; 

Additional penalty accrues upon this date upon 
franchise taxes of domestic ordinary business 
corporations and foreign corporations based upon 
capital employed, State taxes upon distilled 
spirits and franchise taxes of domestic and for- 
eign corporations based upon gross receipts. 

Druggists’ applications for licenses, accompanied 
by fees, due. 

Dec. 5 

Last day to file monthly account of tobacco sales 
on or through Baltimore market. 

Last day to file cold storage warehouse monthly 



























Dec. 10—— : 

Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 

Monthly gross receipts (sales) tax reports and pay: 
ments due. 

Dec. 15 

Milk control fees due. 

Dec. 20. 
— racing statement due on or before this date. 

ec. 31 

Commercial fishing licenses expire. ; 

Feeding stuffs commercial (registration and inspec- 
tion) licenses expire on this date. 

Annual statement of tons of fertilizer sold by 
importers, dealers, or agents, due. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Annual certificate of registration of motor vehicles 
expires and annual renewal fees due. 













































MASSACHUSETTS 

Dec. 1 
Telephone and telegraph companies application to 

Commissioner for abatement due. 

Persons aggrieved by a tax may on or before 
December 1 of the year to which the tax relates 
apply for an abatement. 

Dec. 10-—— 

Assessment of omitted property for property tax- 
ation between December 10 and December 20. 

pibshelis beverage excise tax return and tax due. 
lec, 

Cold storage warehouse reports due. 

—S fuel distributor’s return and tax due. 
ec, 
Property taxes on omitted property due, unless 

bills mailed after December 26, in which case 
taxes due 10 days after mailing of bill. 



























Dec. 1 


First Monday. 


Dec. 5 


Dec. 15 
Dec. 20 


Dec. 30 


Dec. 31 


Dec. 5 
Dec. 10 
Dec. 15 


Dec. 31 


STATE TAX CALENDAR 


MICHIGAN 





Lien date for real and personal property taxes. 

Motor vehicles—registration may be renewed be 
tween Dec. 1 and Jan. 1. 

Severance tax and reports due. 

Last day to file verified statement and pay ton- 
nage tax. 





State and county, city and school taxes due, ex- 
cept where city and/or school taxes are collected 
upon the July roll or are subject to special 
charter provisions. 





Gasoline—common carrier’s statement due. 


Dec. 10—— 


Fur dealers—last day to make monthly report. 
Common and contract carriers’ monthly report due. 





Monthly sales tax and return due. 





Gasoline—wholesale distributor’s statement and tax 
due. 
Severance tax and reports delinquent. 





Detroit taxpayers paying one-half of city taxes 
before Aug. 1 may have remainder extended 
to Dec. 30. 





Commercial feeding stuffs license expires. 

Last day to pay commercial fertilizers license fee. 

Employment agency license expires. 

Fur dealers—license expires. 

Real estate brokers’ and salesmen’s license ex- 
pires 

Transient merchants—license expires. 

Motor vehicles—registration expires. 

Assessment date for public utility property pay 
ing specific taxes. 


MINNESOTA 





Cold storage warehouse revorts due. 





Live stock commission merchants’ statements due 





Gasoline tax and fees due. 
Oil inspection fees due. : 
Interstate carriers truck mile tax and report due. 





Reports of mussel dealers due. 

Commercial canneries’ licenses expire on this date 
Inspection fee of canneries due. 

Cigarette licenses expire on this date. 

Cream testing operators’ licenses expire. 

Fish hatcheries and hoop net licenses expire. 
Game and fur farm licenses expire. 

Hotel and restaurant licenses expire. 

Live stock dealers’ licenses expire. 

Mussel dealers’ licenses expire. 


MISSISSIPPI 


Dec. 1 

Privilege taxes assessed against electric light and 
power, express, pipe line, railroad, sleeping car, 
telegraph and telephone companies are due on 
this date. 

Privilege license tax issued to public utility cor- 
porations for part of year expires on this date. 

Oyster, sea. food, etc., monthly inspection tax is 
due on this date. 

Admission (amusement) tax and report are due be- 
tween the Ist and 10th of each month. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

On or before this date the collector is required to 
mail to each privilege tax payer holding an 
annual license and whose license will expire in 
January a notice thereof and a_ renewal blank 

On or before this date the State Board of Public 
Accountancy mails forms to public accountants 
for registration. 

ec. S 

Wholesale oyster and sea food dealers file monthly 
report on this date. 

Dec. 10 
Every dealer in motor vehicles shall file a monthly 

report with the tax collector on this date. 
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Dec. 31 
The license of certified public accounts expires on 
this date. 
Engineers’ 


i certificates of registration expire on 
this date. 


MISSOURI 


Dec. 1 
Corporations which register on this date or within 
30 days thereafter pay a $35 registration fee. 
Dec. 15 
Gasoline—statement of 
due. 
Dec. 25 

Gasoline—tax due 

—distributor’s and dealer’s report of gasoline 
received due 
—transporter’s statement due. 
Dec. 31 

Assessment date for annual franchise tax. 

Jackson County property taxes delinquent. 

In Jackson County an additional tax of ten per 
cent shall be added as penalty upon taxes col 
lected after this date. 

Soft drink report due. 

Game breeders’ license expires. 

Game transporters’ and importers’ permit expires. 

Manufacturers’, wholesalers’ and dealers’ tax due. 

The mattresses’ permit remains in force and 
effect until the end of the calendar year in which 
issued. 

Corporations failing to register and pay registra- 
tion fee on or before this date, forfeit their 
corporate rights and privileges. 








distributors and dealers 











MONTANA 
Dec. 1 
Taxidermists’ reports are due. 
Dec. 10 





Creameries, butter, cheese, or ice cream factories’ 
reports are due. 
Milk or cream buying stations’ reports due. 
Dec. 15 
Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 
Dealers’ monthly gasoline tax and report due to 
= Board of Equalization on or before this 
ate. 
Alcoholic beverages, brewers’ and _ wholesalers’ 
monthly reports and excise tax due. 
Dec. 20-—— 
Oil producers’ additional license tax report and 
tax due. 
Dec. 31 
Manufacturers and importers of commercial fer- 
tilizers pay annual license fee and file report 
with Commissioner of Agriculture. 
Public warehousemen’s reports are due. 
Oil producers’ license tax, second installment, due. 
Chain store licenses expire. 
Coal, retail dealers’ licenses expire. 
Cement dealers’ licenses expire on this date fol- 
lowing date of issuance. 


NEBRASKA 








Dec. 1—— 
First installment of personal property taxes be- 
comes delinquent on this date. 
First installment of personal property taxes in the 
City of Omaha becomes delinquent on this date. 
First day to mail delinquent personal property tax 


notices. ; a 

= city taxes in cities of the first class become 
ue. 

City personal taxes for City of Lincoln become 
delinquent. 


Taxes of car companies become delinquent. 

Taxes of non-resident motor vehicle carriers be- 
come delinquent. 

Dec. 5 

Reports of public grain warehouses due. 

Dec. 10 

Employment agencies’ reports due. 

Railroad monthly reports of passes due. 

A statement of all alcoholic beverages purchased 
during the preceding month must be filed on 
or before this date. 

Brewers, wholesalers and distributors must report 
all beverages sold during the preceding month, 
on or before this date. 











Admission (amusement) tar and report are due 
between the ist and 10th of each month. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 





Dec. 15 
Retail dealers in gasoline file monthly report on 
this date. 
— gross sales tax and report due on this 
ate. 


Distributors and wholesale dealers of gasoline file 
—~ report and pay monthly tax on this 
ate. 

Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 

Last installment of the income tax is due on o1 
before this date where the return is made on 
the basis of a calendar year. 


Dec. 15 
Reports and taxes of retail imitation butter deal- 
ers due. 
Gasoline dealers’ reports and taxes due. 
Gasoline carriers’ reports due. 











Dec. 30 
Penalty accrues on unpaid franchise taxes of 
domestic (non-profit) corporations. 
Dec. 31 
Last day to mail delinquent personal property tax 


notices. 

Commission merchants’ permits expire. 

Licenses for automatic scales expire. 

Cold storage warehouse certificates expire. 

At the end of the calendar or fiscal year, an annual 
notice of the amount of all existing debts shall 
be published in some newspaper. 
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NEVADA Dec. 31 d ; ; 
Dec. 1 Motor carrier transportation agents’ license fees 
Petroleum products report and fees due. due. 







‘ Motor vehicle registration renewable. 
First Monday. - 


First installment of property tax due. 


















Dec. 15—— NEW YORK 
Gasoline tax report and taxes due. Dec. 1 
Dec. 31 Reports of water, gas, electric or steam heating, 





Real estate salesmen’s or brokers’ licenses expire. 
Creamery license expires. 

Dairy products’ license expires. 

Motor vehicle registration expires. 


lighting and power companies due (on Form 
37CT) based on year ending Oct. 31. 
Dec. 5—— 
Cold storage warehouse monthly report due. 
Dec. 15—— 
Last grievance day for village assessments. 
Dec. 25—— 
Last day to file monthly report and pa 
the New York City Public Utility E 
Dec. 30—— 
Second installment of village taxes due where pay- 
able in two installments. 
Dec. 31 
Commercial Feeding Stuffs—Annual license fee to 
sell commercial feeding stuffs due on or before 
this date. 
Commercial Fertilizers—Annual license fee to sell 
commercial fertilizers due on or before this date. 
Motor vehicle registration, including the registra- 
tion of motorcycles and of manufacturers and 
dealers, and of omnibus corporations, expire on 


























NEW HAMPSHIRE 





Dec. 1 
General property taxes payable to local tax col- 
lectors are due. 
Interest on delinquent taxes begins. 
Gasoline distributor’s monthly tax due. 


Dec. 10—— d 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers 
wholesalers due. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 





tax under 
xcise Tax. 


























and 






































this date; registration required to be renewed 
Dec. 15 ' ee annually, to take effect on the first day of 
Monthly report of gasoline distributors due. January. 
Dec. 31 
Annual license expires. 
Annual registration expires. - : NORTH CAROLINA 
ec. 
One-half 


per cent discount period on property 
taxes expires on this date. 
If franchise tax is not paid Commissioner shall 
certify same to sheriff for collection. 
Dec. 10—— 
Monthly reports of packing houses due. 
Reports of office and home equipment dealers due. 
Ice cream manufacturers’ reports due. 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Dec. 15—— 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly 






NEW JERSEY 





Dec. 1 

Railroad and canal property taxes payable between 
une 1 and esoniber 1. If taxes not paid 
efore December 1, company shall be consid- 
ered in default. 

Unpaid taxes on realty become a lien, as of this 
date, in the year in which they fall due. 

Mailing of property tax bills for the following 
first and second installments computed at one- 
half of the complete tax last previously levied 
to be completed by this date. 


















- ate : basis. 
=> before this date distributors pay gasoline Dec. 20 . ‘ 

° . ‘ asoline tax and report due. 
Outdoor advertisers must pay permit fee between Dec. 29 






the Ist and 15th day of December. 















Bec 5 paray menos —- yyy - ogentn 
: to Secretary of State 90 days after due date. 
ne warehouses file report. Dec. 31 








Operators of interstate busses file monthly state- Oleomargarine licenses expire. 
ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Dec. 15 

Outdoor advertisers must pay permit fee between 
the 1st and 15th day of December. 

Persons dissatisfied with findings of County Board 
of Taxation may file application for review with 
the State Board of Tax Appeals within one 
month from the date fixed for final decisions by 
the County Boards of Taxation. 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Dec. 20 

Small loan businesses must pay license fee on or 
before this date. 

Dec. 31 

Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 60 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 

Motor vehicle registration license expires and cer- 
tificate becomes void on this date. 








NORTH DAKOTA 





Dec. 1 

Concentrated commercial feeding stuffs statements 
and fees due during December. 

Commercial fertilizers statement due during De- 
cember. 

Oil inspection reports and fees due. 

Beverage license fees due during December. 

Tractor fuel oil report and fee due. 
Dec. 10 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
Tractor fuel oil fees delinquent. 
Dec. 15 
Fourth installment of income tax on calendar year 
basis due. 

Gasoline reports and taxes due. 

ee motor carriers mileage report and taxes 
ue. 

Dec. 20-—— 

Surety liable on oil dealers’ bonds. 

Dec. 31 

Taxes become a lien upon real estate as between 
vendor and purchaser. 

Property taxes due. 

Dairy products semi-annual reports due. 

Cream station and dairy monthly reports due. 

Concentrated commercial feeding stuffs statements 
and fees due during December. 

Commercial fertilizers statement due during De- 
cember. 

Grain warehouse reports due. 

Used automobile dealers’ licenses expire. 

Beverage license fees due during December. 

Imitation ice cream licenses expire. 

Tourist — licenses expire. 

Motor vehicle registration renewable. 

— and co-operative telephone company taxes 
ue. 



























































NEW MEXICO 







Dec. 1 

Motor vehicle property taxes due. 

First installment of property taxes delinquent. 

—— dealers’ and retail dealers’ license fee 

ue. 
First Monday. 
Date of sale of land for delinquent taxes. 
Dec. 15 
Gross income (occupational) taxes and reports due. 
Third Monday 

Express company gross receipts are due and de- 

linquent. 
Dec. 20—— 
Pipe line license fees due. 
Motor carrier reports and taxes due. 
Dec. 25-—— 

Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 

due, carriers’ reports due. 
































OHIO 









Dec. 1 

Personal tax lien record filed, making personal 

taxes over $100 a lien on real estate. 

Tax commission certifies to secretary of state list 
of railroad, including street, suburban and in- 
terurban corporations which without lawful ex- 
tension of time have failed for 90 days to file 
proper returns. 














Dec. 5—— 


Dec. 10—— 
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Upon request of tax commission attorne 
is required to institute 
tion proceedings. 


Y general 
quo warranto or injunc. 


Tax Commission fixes date in the preceding No. 
vember as the assessment date and lien date 
for deposits in financial institutions. 

Last day for employment agencies to file monthly 
report. 


Sales slips for exempt motor vehicle fuel return. 
able to Tax Commission. 

Alcoholic beverage tax reports due. 

Private motor carriers’ monthly report and emer. 
gency tax due. 

Admissions tax reports and payments due. 

Dec. 15—— 

Last day without penalty for all utilities except 
motor transportation corporations to pay excise 
tax. 

Day on which excise tax on all utilities except 
motor transportation corporations becomes delin. 
quent. 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 

Dec. 20-——— 

Last | for payment, without penalty, of first 
half of real property and public utility real and 
tangible personal property taxes assessed during 
current year, if paid in two installments, where 
time has not been extended; first installment 
due if paid in ten installments. 

Alcoholic beverage taxes payable monthly are due, 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre. 
ceeding calendar month. 

Last day for filing complaints, with county board 
of revision, against valuations, unless time js 
extended on first collection period. 

Dec. 30—— 

Last day for filing complaints with tax commission 
concerning exemption of real property. 

Transportation companies including pipe lines, re. 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

Dec. 31 

Expiration date of state licenses for corporations 
selling agricultural lime and limestone, agricul- 
tural seeds, commercial fertilizer, feed stuffs, 
insecticides and fungicides, and for cleaning and 
dyeing corporations and real estate brokers and 
salesmen. 

Gasoline tax for preceding calendar month due. 

Last day to file monthly fishing report. 

Date of taxable status of personal property of 
express, telephone, and telegraph companies. 





OKLAHOMA 
Dec. 1 : ; : 
~—— production tax and report on oil and gas 
ue. 
Excise tax on petroleum report and tax due. 
Dec. 5 . 
Reports from mines (other than coal) due. 
Dec. 10 : <7. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. : ae 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
Dec. 15- 
Gasoline tax and reports due. : 
Gas pipe line reports of daily meter readings due. 
Mileage report and tax of motor vehicle carriers 
due. 
Dec. 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. | 
The assessment of gross receipts tax on trans- 
portation and transmission companies is made 
between the ist and 20th of December. 
Dec. 31 . : 
waeerty of express companies reported as of this 
ate. 
Fur dealers’ reports due. 
Oleomargarine licenses expire. 

















OREGON 





Dec. 1-31 
Commercial fertilizer manufacturers, importers oF 
other persons before selling, offering or expos 
ing for sale any brand must pay annually during 
December a license fee to the State Depatt- 
ment of Agriculture. 
Dec. 10—— 
Oil well license tax and report due on or before 
this date to county treasurer. 
Dec. 15—— , 
Fish poundage fee and report and meat dealers 
report due on or before this date. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
Fourth quarterly installment of property taxes due. 
Dec. 20—— 
Motor carriers’ tax due on or before this date. 
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Dec. 15 
Retail sales tax and return due. 
Dec. 30 
Gasoline tax and reports due. 
Dec. 31 
Last day for governor to isspe proclamation 
against delinquent corporations. 
Fish—game, food or bait—propagation license re- 
ports due. ; 
Liquor and wine permits expire. 


WISCONSIN 








Dec. 1 
Commercial feed license fee due during month of 
December 
Commercial fertilizer license tax report due during 
month of December. 
Commercial feed license fee report is due during 
month of December. 
Monthly report of cold storage warehouses due. 
Annual license fee for sale of agricultural lime 
due during month of December. 
a and cream distributors’ annual license fee 
ue. 
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Taxes on land conveyed before this date without 
agreement as to who shall pay the tax, are to 
be paid by grantee; if conveyed after, the 
grantor is liable. 

Tax on heat, light and power, and conservation 
and regulation, companies due. 

Dec. 10 

Alcoholic beverages monthly reports due. 

Dec. 35 
Coal dock operators pay occupational tax. 
Grain storage companies’ occupational tax due. 

Third Monday 
First day to pay general property tax. 

Dec. 20 

Gasoline dealers must file monthly report and pay 
tax. 

Dec. 30 

Transportation company gasoline tax reports due. 

Dec. 31 

Automobile, motor bus and motor cycle registra- 
tions and dealers’ and manufacturers’ plates, 
registration certificates and stickers expire. 

Alcoholic beverage solicitors’ permits expire. 

Real estate brokers’ and salesmen’s licenses expire. 


























November, 1935 


Hotel and restaurant license expires. 
Soda water license expires. 


WYOMING 
Dec. 10—— 

Alcoholic beverage tax and monthly report due. 
Carriers’ monthly gasoline tax and report due, 
Dec. 15 

Licenses ‘of outfitters and dude ranches expire, 
License and report of outfitters due. 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Dec. 20 
Motor carrier compensatory tax and report due. 
Dec. 31 
No penalty or interest collected on first installment 
of general taxes if entire tax paid by this date. 
Annual licenses expires. 
Motor vehicle registrations expire. 
Gross receipts tax on express companies due, 
Gross receipts tax on express companies becomes 
delinquent. 









































































































































































































































Court Decisions 


Supreme Court 


No Federal tax cases were decided by the United States 
Supreme Court during October but the docket was cleared 
of 65 cases by denial of certiorari. Certiorari was granted 
in 29 cases, including that of U. S. v. Hoosac Mills Corpora- 
tion, which is a test of the validity of the AAA taxes. De- 
cember 9 is the date set for argument in the case. 


Appellate and Lower Courts 


Alcoholic Beverage Taxes.—The State of Pennsylvania 
must pay a Federal tax assessed upon it for selling liquors 
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Portico and steps of the new marble temple of the U. S. 
Supreme Court. The building is of white Vermont 
marble, with Corinthian columns 








through its state liquor stores and an excise tax upon liquor 
the State had in store. The bill for injunction against the 
Collector was dismissed for the further reason that the 
State had adequate remedy at law for recovery of payment 
of contested taxes because allegedly illegally assessed. — 
U. S. Circuit Court of Appeals, Third Circuit, in Common- 
wealth of Pennsylvania, ex rel. Charles J. Margiotti, Attorney 
General, v. William J. Kyle, Acting Collector of Internal 
Revenue, and James L. O’Toole and Leo C. Mundy, Collectors 
of Internal Revenue. No. 5743; March term, 1935. 

Decision of District Court (Commonwealth of Pa., ex rel. 
Schnader v. Fix et al.) affirmed. 


Compensation of Corporation Officers—Limitation on 
Deduction Therefor.—Deduction for compensation for 
services of officers of a corporation for 1929 and 1930 is 
limited to the amounts paid during the taxable years, and 
not to the amounts authorized by the Board of Directors, 
where the latter adopted a resolution before the close of 
each of the years in question that the officers should donate 
to the corporation the undrawn portion of the authorized 
salaries. In asserting dominion over the funds in the 
company the directors were acting within their authority, 
and since the questioned amounts were not paid to the 
officers, no expense to the corporation was incurred.— 
Stern-Slegman-Prins Company v. Commissioner of Internal 
Revenue. No. 10,256; May term, 1935. . 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Corporation Deductions from Gross Income.—A corpo- 
ration which was organized by the heirs of a deceased 
person for the purpose of receiving the assets of decedent’s 
estate upon distribution, to which corporation the heirs 
assigned their respective interests in exchange for stock 
of the corporation, is not a distributee or a beneficiary, as 
those terms are used in Section 703 of the 1928 Act, and 
additional inheritance taxes paid to the State of California 
in 1926 are therefore not allowable as a deduction from 
its gross income.—U. S. District Court, N. Dist. of Calif. 
So. Div., in Parrott Estate Company, a Corporation, v. John 
P. McLaughlin. Law No. 19226-S. 


“Dealer in Securities” Construed.—Partnership of which 
petitioner was a member was a dealer in securities in 1929 
and 1930 as it purchased securities and held them not for 
investment or speculation, but for resale at a profit to 
anyone who desired to buy.—U. S. Circuit Court of Ap- 
peals, Third Circuit, in Commissioner of Internal Revenue 
v. Marius A. Charavay. No. 5733; March term, 1935. 

Decision of Board of Tax Appeals, 29 BTA 1255, affirmed. 


Depletion—Basis for Determining Allowance on Oil and 
Gas Properties.—‘Gross income from the property” as a 
basis for depletion of oil and gas properties is determined. 
Where petitioner is engaged in the business of producing 
natural gas from leased properties and selling the gas 
to consumers after transporting the same through its 
distribution system, consisting of gas mains, service pipes, 
compression stations, and meters, the total proceeds of 
sales do not constitute “the gross income from the prop- 
erty” for the purpose of computing an allowance for 
depletion under Section 204(c)(2) of the Revenue Act of 
(Continued on page 694) 
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PENDING STA 


OHIO 


Property Taxes.—S. B. No. 358 permits 
voters to approve tax levies for municipal 
universities. 

*S. B. No. 359 extends the installment 
payment of delinquent taxes to December 
31, 1936. Approved October 2, 1935. 

*H. B. No. 560 authorizes tax levies for 
county statutory relief purposes on majority 
approval of voters prior to November 6, 1936. 
Approved September 28, 1935. 

*H. B. No. 561 authorizes the approval 
of special levies for municipal universities 
by a majority vote. Approved September 
28, 1935. 

H. B. 565 changes the date of payment 
of delinquent taxes and assessments un- 
der the Whittemore Act (S. B. No. 359 
above) from December 31, 1936, to Sep- 
tember 11, 1936. 


MISSISSIPPI 


Special Session.—A special session of the 
Mississippi Legislature convened on Octo- 
ber 1, 1935, for the purpose of appropriat- 
ing State funds for relief purposes and to 
authorize counties and municipalities to 
contribute funds for the same purpose. The 
following bills have been introduced. 


Livestock.—H. B. No. 29 promotes live- 
stock and dairying by exempting from tax- 


® ation livestock for four years. 


Mileage Tax.—H. B. No. 36 relates to 


mileage taxes on motor vehicles. 


Motor Vehicle Registration.—S. B. No. 
18 extends tax relief to motor vehicle tax- 


i payers. 


H. B. No. 32 provides for an annual privi- 


lege tax on passenger motor vehicles and 
§ trucks of less than 2% tons carrying ca- 


pacity. 
H. B. No. 38 provides for the reduction 


of automobile privilege taxes. 


Privilege Tax.—S. B. No. 16 repeals cer- 
tain sections of Ch. 118, Laws 1934, im- 


} Posing 2 privilege tax on various businesses. 


S. B. No. 23 provides for the reduction 


§ of privilege taxes. 


H. B. No. 37 amends Ch. 118, Laws 1934, 


 'mposing privilege taxes on certain trades, 
. businesses and trades. 


Property Taxes.—H. B. Nos. 19, 21, 23 
Provides for the repeal of Ch. 123, Laws 


§ 1934, levying ad valorem taxes for State 
™ purposes. 





NDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
— through the facilities of the 
ommerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 





S. B. No. 20 relates to the exemption 
of homesteads from taxation. . 

H. B. No. 30 amends Secs. 1 and 22, Ch. 
191, Laws 1934, relating to exemption of 
homesteads. 

H. B. No. 34 provides for the exemption 
of homesteads from state ad valorem taxes. 


Personal Property.—H. B. No. 25 pro- 
vides for. the exemption of personal property. 





NEW JERSEY 


Special Session.—The Legislature con- 
vened in special session on October 25, 
and adjourned the same day. The follow- 
ing laws were enacted and approved by 
the Governor as emergency measures: 

% Chapter 1 repeals the 2 per cent sales 
tax law. 


TAX LEGISLATION - 


Chain Stores.—%H. B. No. 18 levies a 
chain store license tax at rates ranging 
from $1 on one store up to $750 on each 


store of a chain of 50 or more. Approved 
October 16, 1935. 


Property Taxes.—S. B. No. 8 validates 
school bonds and taxes issued and levied 
to finance public works. Approved Oc- 
tober 14, 1935. 


*S. B. No. 18 provides for the levy of 
additional taxes in certain counties for pro- 
motional funds. Approved October 4, 1935. 

H. B. No. 101 provides for the remitting 
of Hidalgo County ad valorem taxes. In 
governor's hands. 


Second Special Session. — The second 
special session of the 1935 Texas Legis- 
lature convened on October 16, 1935. The 
following bills have been introduced: 


Carbon Black.—H. B. No. 2 levies a 4% 
gross receipts tax on the sale of carbon 
black. 


Dance Halls.—H. B. No. 35 and H. B. 
No. 36 levy an occupation tax of $25 on 
operators of dance halls. 


Electricity —H. B. No. 16 levies a license 
tax of % mill per kilowatt hour on elec- 
trical energy manufactured in Texas. 


Income Tax.—H. B. No. 11 provides for 
an income tax for old age pensions. 

H. B. No. 18 levies an income tax for 
old age pensions. 


H. B. No. 28 levies a graduated personal 
and corporate income tax with rates rang- 





*% Chapter 2, a companion measure, re- 
peals the -provisions for additional fees 
on motor vehicles when first registered. 


ing from 1% to 7%. 


Inheritance Tax.—H. B. No. 34 increases 
inheritance tax rates 50%. 





TEXAS 


First Special Session Adjournment.— 
The first special session of the 1935 Texas 
Legislature which convened on September 
16, adjourned sine die on October 15. The 
following have been enacted into law or 
are in the governor’s hands for approval: 


Advertising.—H. B. No. 120 levies a 2% 
gross receipts tax on outdoor advertising. 





denatured alcohol and its products. 
proved October 17, 1935. 
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*S. B. No. 15 amends subd. 18, Art. 1302, 
relating to the manufacture and sale of 
Ap- 


Insurance Tax.—H. B. No. 29 levies a 
5% gross premiums receipt tax on mutual 
assessment insurance companies. 


Mortgage Registration—H. B. No. 11, 
levies a 5 cents per $100 mortgage regis- 
tration tax for old age pensions. 


Natural Gas.—H. B. No. 11 levies a tax 
of 1 cent per 1000 cubic feet of natural gas 
for old age pension. 


H. B. No. 20 levies a graduated occupa- 
tion tax on producers of natural gas with 
rates ranging from 2% to 8% of market 
value. 
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H. B. No. 31 levies a tax of 1 cent per 
1000 cubic feet on natural gas producers 
for old age pensions. 


Oil Tax.—H. B. No. 1 incréases the tax 
on oil to 6 cents per barrel, revenue to go 
to old age pensions. 

H. B. No. 11 levies a 2% cents per barrel 
on crude oil for old age pensions. 

H. B. No. 18 levies a 10 cents a barrel 
tax on oil for old age pensions. 


Poll Tax.—H. B. No. 25 amends Art. 
7046, to provide for a $1 poll tax on all 
persons between ages of 21 and 60 years. 


Property Taxes.—H. B. No. 4 provides 
for the reassessment and rendition of real 
and personal property for taxation. 


Sales Tax.—S. B. No. 1 establishes a sys- 
tem of old age pensions and levies a 3% 
sales tax to provide funds therefor. 

H. B. No. 9 and H. B. No. 12 establish 
a system of old age pensions and levy a 
2% sales tax to provide funds therefor. 

H. B. No. 17 levies a 2% tax on the gross 
receipts from sales of tangible personal 
property. 

H. B. No. 30 levies a tax of 25 cents on 
each $100 of gross receipts of manufac- 
turers and merchants. 


Salt—H. B. No. 33 levies an occupation 
tax of $1 per ton on the production of salt. 


Sporting Goods; Cosmetics.—H. B. No. 
10 levies a 20% tax on the retail selling 
price of sporting goods, cosmetics, playing 
cards, dice and dominoes. 

H. B. No. 11 provides for a sales tax on 
sporting goods, cosmetics and gambling 
devices for old age pensions. 


Sulphur Tax.—H. B. No. 18 levies a sul- 
phur tax for old age pensions. 


Tobacco.—H. B. No. 11 provides for a 
sales tax on cigars for old age pensions. 


* Utilities Tax—H. B. No. 8 levies a 
gross receipts tax on gas, electric and wa- 
ter utilities at rates of 1% and 2% to be 
determined by the size of the municipality. 





THE TAX MAGAZINE 


H. B. No. 11 levies a 1% and 2% gross 
receipts tax on utilities for old age pen- 
sions. 

H. B. No. 32 levies a 1% and 2% tax on 
the gross receipts of water and light utilities. 


WISCONSIN 


Adjournment.—The 1935 regular session 
of the Wisconsin Legislature, which began 
January 9, 1935, adjourned September 27, 
1935. Following are bills on which final 
action taken has not previously been re- 
ported. 


Alcoholic Beverage Taxes.—¥%S. B. No. 
522 amends Sec. 176.705 of the Statutes, 
relating to the sale of low proof spirits. 
Approved August 30, 1935. 

*S. B. No. 556 amends Section 139.03(7) 
of the Statutes, relating to alcoholic bever- 
age taxes, and amends various other 
sections of the Statutes for general revisory 
purposes. Approved September 27, 1935. 

* A. B. No. 714 relates to Class “B” re- 
tailers’ licenses for the sale of fermented 
malt beverages. Approved August 28, 1935. 


Beekeepers.—_ eA. B. No. 501 repeals 
and recreates subsecs. (1), (2) and (3) and 
creates subsec. (5) of Sec. 70.423 and cre- 
ates Sec. 20.612 of the Statutes, relating 
to occupational tax on beekeepers. Ap- 
proved August 10, 1935. 


Chain Store Tax.—¥S. B. No. 555 repeals 
Section 76.75 and subsection (7) of Section 
20.09 of the Statutes, and Section 2 of Chap- 
ter 469, L. 1933, and recreates Section 76.75 
and subsection (7) of Section 20.09 of the 
Statutes, relating to an occupational tax on 
chain stores. Approved October 3, 1935. 


Income Tax.—¥S. B. No. 2 amends Sec- 
tion 71.01 of the Statutes relating to income 


taxes. Approved in part and vetoed in part 
October 2, 1935. 


S. B. No. 78 relates to persons subject 
to income tax, income tax exemptions and 
returns, losses deductible for income tax 
purposes, evasion of taxes and of filing copies 
of Federal returns. Killed in Senate Sep- 
tember 4, 1935. 


*S. B. No. 245 creates Sections 71.36, 
71.37 and 270.745, and amends Sections 
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71.16 and 270.76 of the Statutes, relating 
to collection of income taxes. Approved 
September 27, 1935. 


*S. B. No. 553 amends paragraph (a) of 
subsection (2) of Section 71.02 and Section 
71.045, relating to computation of profit or 
loss from_the sale or disposition of prop- 
erty and to business losses for income tax 
purposes and imposes a surtax on incomes 
for 1935 and 1936 and a privilege dividend 
tax. Approved September 25, 1935. 

*S. B. 594 amends Sections 2 and 3 of 
Chapter 505, L. 1935, relating to income 
surtax and privilege dividend tax. Ap- 
proved October 7, 1935. 


A. B. No. 1017 repeals subsecs. (2) and 
(3) of Sec. 40.39 and subsec. (2) of Sec. 
71.05; amends subsecs. (1) and (2) of Sec. 
20.27; creates subsecs. (3) and (5) of Sec. 
20.27, Sec. 40.485, subsec. (2) of Sec. 71.05 
and Sec. 71.39 of the Statutes, relating to 
state and to high schools and to exemp- 
tions for income tax purposes. Killed in 
Senate September 5, 1935. 


License Taxes.—¥%S. B. No. 429 creates 
Section 218.02 relating to licensing of ad- 
justment service companies. Approved 
September 26, 1935. 


* A. B. No. 911 amends Section 94.45 of 
the Statutes, relating to licenses for treat- 


ing domestic animals. Approved August 
30, 1935. 


Motor Carriers.—¥S. B. No. 312 amends, 
repeals and re-enacts various sections of the 
Statutes, relating to the regulation and 
taxation of motor carriers. Approved Oc- 
tober 3, 1935. 

%* A. B. No. 282 creates Section 85.04 of 
the Statutes, relating to the sale of used 
motor vehicles and the licensing of used 
motor vehicles from other states for the 
ro of sale. Approved September 28, 
1935. 


Property Taxes.—xS. B. No. 579 amends 
Section 70.67 of the Statutes, relating to 
municipal treasurers’ bonds. Approved 
September 27, 1935. 

*S. B. No. 589 amends paragraph (a) of 
subsection (25) of Section 70.11 of the Stat- 
utes, relating to property exempt from 
taxation. Approved September 28, 1935. 





































































































Significant Decisions of the 
Board of Tax Appeals 


Fraudulent Returns.—(1) Where the petitioners failed to 
produce any explanation or exculpatory circumstances with 
respect to the understatement or complete omission of 
profits on specific transactions in real property, gross over- 
statement of merchandise cost and operating expenses and 
deductions of fictitious losses in the preparation of their 
returns for 1923 and 1924 as shown by the Commissioner, 
the Board holds that the returns were incorrect to such an 
extent as to compel the conclusion that the falsity was 
known and deliberate and establish affirmatively an intent 
by a false return to evade tax. 

(2) Where it established that a return is fraudulent, there 
is no statute of limitations and no occasion for a waiver.— 
Frank A. and Sarah Weinstein v. Commissioner; Sarah Wein- 
stein v. Commissioner; Frank A. Weinstein v. Commissioner, 


Dec. 9080 [CCH], Docket Nos. 41353-41355. 


Losses.—During 1927 and 1928 an employee of petitioner 
embezzled $42,927.09 and $15,570.00 respectively. The em- 
bezzlement was accomplished by the failure of the employee 
to enter in the bank’s records the issuance of renewal cer- 
tificates of deposit, which he issued from an extra book 
of certificates in his possession. He would then appropriate 





to his own use from the bank’s funds the amount corres- 
ponding to the principal of the surrendered certificate. 
Following discovery of the shortage the bank collected 
from the employee, his relatives, and the bonding company 
$48,500. Petitioner claims a loss of $10,177.09 for 1928 plus 
interest paid on the unrecorded time deposit certificates, 


and classifies sttch loss as a bad debt. The Board holds 
that losses by embezzlement, to the extent not compensated 
for by recoveries. are deductible, not as bad debts deter- 
mined to be worthless and charged off during the taxable 
year, but as losses sustained, and that the amounts paid 
as interest on the certificates of deposit may not be deducted 
as losses sustained. In computing the loss deduction for 
1928 the Commissioner allocated the recoveries to the em- 
bezzlements for both vears, in proportion to the gross 
amount embezzled in each year. The petitioner contended 
the amounts recovered should be applied against the earliest 
embezzlements. The Board sustains the Commissioner's 
method of computing the loss.—Grenada Bank v. Commis- 
sioner, Dec. 9064 [CCH], Docket No. 54900. 


Net Loss.—Where the petitioner sold his interest in a 
partnership in order to avoid further personal losses, taking 
the notes of the surviving partners therefor, secured by 
the assignment of their partnership interests, and he claimed 
a deduction in the year of such sale upon the disposition 


(Continued on page 686) 
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President Predicts Present Taxes 
Will Yield Adequate Revenues 


N optimistic view of the Federal Treasury out- 

look is expressed in a “Summation of .the 
3udget” * made public by President Roosevelt on 
September 30. After reference to “erroneous and 
gloomy predictions * * * voiced in some quar- 
ters to the effect that heavy increases in taxation 
will be required to balance the Budget and retire 
our public debt,” the President declares: 

The underlying tax structure of the Government is now 
stronger than ever before in our history, and as normal 
business returns will produce revenues adequate for essen- 
tial purposes. The prevailing rate of recovery points to 
the speedy decline of Federal expenditures for emergency 
activities. The 1937 Budget is now being prepared with a 
view to sharply decreasing the spread between income and 
outgo. Thus it is clear to me that the Federal Govern- 
ment under provisions of present tax schedules will not 
need new taxes or increased rates in existing taxes to meet 
the expense of its necessary operations and to retire its 
public debt. 

Estimated receipts from present taxes contemplate 
continued collection of processing taxes. “If the 
attack which has been made upon this Act is sus- 
tained we will face the problem of financing existing 
contracts for benefit payments out of some form of 
new taxes,” the statement says. 


The deficit for the fiscal year ending June 30, 1936, 
is forecast at $3,281,982,860, which is $1,246,526,110 
less than the estimate in the President’s Budget mes- 
sage to Congress last January. The total expenditure 
requirements for the same period are estimatéd at 
$7,752,332,000, of which $2,301,508,000 is for the ac- 
count of the regular establishments of the Govern- 
ment. Expenditure for the service of the public 
debt is estimated at $1,296,000,000, and $4,154,824,000 
is set aside for recovery and relief. 

Encouragement is found by the President in the 
increase in revenue from taxes: 

Tax receipts for the fiscal year 1935 showed an upward 
trend. Likewise, recently estimated receipts for the cur- 
rent year foretold total collections from original sources 
ot more than $478,000,000 in excess of the amount set out 
in the 1936 Budget last January. 


Estimated receipts from all sources for the current fiscal 
year amount to $4,470,349,140. * * * The deficit for the 
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fiscal year 1936 is forecast at $3,281,982,860. Deducting 
statutory debt retirement, the resulting net deficit would 
be $2,730,982,860. 

* * * * * * * * * a 


It will be observed that the deficit for the current year, 
like those for the preceding two years, is due entirely to 
expenditures contemplated on account of the emergency 
and almost wholly on account of unemployment relief. 
Moreover, it is anticipated that the deficit for this year will 
be about $300,000,000 less than the deficit for 1935. This 
reduction in the deficit can be realized, however, only in 
the event that no new items of expenditure are added to 
the year’s program as set forth in this summation. 


It is not improbable that the qualification as to 
“new items of expenditure” was inspired by the im- 
pending soldiers’ bonus-payment threat. Enough 
members of Congress who heretofore have not 
yielded to the pressure of World War veterans’ or- 
ganizations may, by reason of being candidates for 
reelection next year, switch their votes on the bonus 
payment issue to overrule a presidential veto. That 
uncertainty and the one as to the fate of the proc- 
essing taxes in the Supreme Court made predictions 
in September as to the Budget situation eight 
months thereafter somewhat hazardous, 


Survey of U.S. Taxation to be Made by 
Twentieth Century Fund, Inc. 


REPORT based upon a scientific study of the 
tax situation in the United States by a staff of 
research experts under the direction of Dr. Carl 
Shoup, assistant professor in the School of Business, 
Columbia University, will be completed before the 
1937 session of Congress, according to an announce- 
ment by Evans Clark, executive director of the 
Twentieth Century Fund, Inc., New York City, on 
behalf of its trustees who are: Newton D. Baker, 
A. A. Berle, Jr., Bruce Bliven, Henry S. Dennison, 
John H. Fahey, Edward A. Filene, president of the 
Fund, Oswald W. Knauth, Morris E. Leeds, James 
G. McDonald and Roscoe Pond. 
1 An innovation which the President promised in his Budget message 
last January, to be ready on or before July 1, unless Congress is still 


in session, as it was this year, or, in the alternative, immediately after 
Congress has acted on all financial matters. 
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The research report, according to the announce- 
ment, will include analysis of various kinds of taxes 
to determine their relative desirability to raise the 
revenues required with a minimum of administrative 
expense, a minimum of conflict and confusion, and 
a maximum of net return to the Government. The 
study is designed, it is stated, to summarize and 
analyze the results of many investigations which 
have already been made in the field of taxation and 
to result in a definite program of action rather than 
to involve any extended original research. 

The members of the Special Committee on Taxa- 
tion appointed by the Fund to have general super- 
vision over the survey are: 

Francis Biddle, of Philadelphia, lawyer ; formerly chairman 
of the National Labor Relations Board. 


Henry S. Dennison, of Farmingham, Mass.; president of 
Dennison Manufacturing Company. 


Robert M. Haig, of New York City, professor of political 
economy, Columbia University; formerly research director 
and secretary, New York State Commission for the Revision 
of Tax Laws. 


Roswell F. Magill, of New York City, professor of law, 
Columbia University; formerly assistant to the Secretary 


of the Treasury on taxation; co-author of Federal Tax 
Practice. 


Peter Molyneaux, of Dallas, Texas, editor of “The Texas 
Weekly”; trustee of the Carnegie Corporation of New 
York. 

Thomas I. Parkinson, of New York City, president of 
the Equitable Life Assurance Company and Chamber of 
Commerce of the State of New York; director of the Chase 
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National Bank, New York City; formerly dean of the 
Columbia University Law School. 

Eustace Seligman, of New York City, lawyer; member 
of the firm of Sullivan & Cromwell; director of the Marine 
Midland Trust Co., Hahn Department Stores, etc. 

Evans Clark, secretary of the committee; director of 
Twentieth Century Fund, Inc. 

Carl Shoup, director of the study; assistant professor 
in the School of Business, Columbia University; author of 
The Sales Tax in the American States, ete. 

The general tax outlook is described in a summary 
of the project issued by the Executive Committee 
of the Trustees of the Fund—Henry S. Dennison, 
John H. Fahey, and Edward A. Filene—as follows: 

The importance of the taxation problem is revealed by 
the fact that the people of the United States are now pay- 
ing over $9,000,000,000 annually in taxes, or nearly one- 
fifth of the national income, while gross government ex- 
penditures are in excess of $15,000,000,000 and the gross 
public debt has increased during the last five years by 
approximately $14,000,000,000. The exigencies of depres- 
sion have resulted in greatly curtailed tax revenues at the 
very time when the demand for government services and 
expenditures has greatly increased, with the result that 
many of the important government units have been unable 
to balance their budgets and have been compelled to finance 
emergency expenditures through bond issues. 

Moreover, it is clear that, though temporary relief may 
be afforded by recovery from the depression, the problem 
of government finances and taxation will continue to grow 
steadily in importance. For more than a century there 
has been a steady underlying trend in the demand for 
public services and the expenditures of government units. 

In the face of this definite outlook it is a matter of com- 
mon observation that the tax situation at the present time 
is chaotic. Although a multitude of sources are now be- 
ing tapped for tax revenues and thousands of collecting 
units are operating independently—and frequently at cross 
purposes—tax revenues have been inadequate to meet the 
needs of government. Because of special peculiarities in 
our tax system and an almost complete drying up of im- 
portant sources of revenue, the tax burden is now distrib- 
uted most inequitably, both on individuals and corporations. 
The problem of rationalizing our tax structures is one of 
vital and immediate importance. It is probably no exag- 
geration to say that the maintenance of our government 
credit and the avoidance of harmful inflation probably de- 
pend upon a strengthening of our tax system as much as 
on any single factor. 


The jerry-built tax system in the United States 
is, in the main, the handiwork of political expediency 
without the guidance of expert opinion. The pros- 
pect of a methodical survey of the entire tax system 
of this country, Federal, state and local, with special 
attention to the Federal problem, by a qualified statt 
under auspices that command the confidence of the 
public gives hope of beneficial legislative results at- 
ter the conclusions derived from the study are made 
public. 


Contingent Fee Retainer 
by Tax Practitioners 


OME persons who are enrolled to represent tax 
S claimants before the Treasury Department 
have misinterpreted the regulations of the Committee 
of Enrollment and Disbarment as to what contingent 
fees are permissible, according to a statement by 
G. C. Hanna, chairman of the committee, which 
contains the following explanation of the significance 
of Section 12 of Department Circular 230 as revised 
October 1, 1934." 

1 The text of Sec. 12 of Department Circular 230 as revised October |, 


1934 follows: 
(Footnote continued on next page) 


1 Rion cao 
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The term “contingent basis” is construed by the Com- 
mittee as covering all agreements under which the pay- 
ment of a fee is in whole or in part contingent upon 
success in securing abatement, or refund of taxes paid, or 
other relief sought. Copies of all such agreements should 
therefore be filed with the Committee in order that their 
propriety under the regulations may be determined. Noth- 
ing contained in the following paragraphs shall be con- 
strued so as to excuse full compliance with the foregoing 
requirement for the filing of copies of agreements made 
upon a contingent basis. All information as to fee ar- 
rangements furnished the Committee will be treated as 
confidential, except where its communication may be au- 
thorized by the Secretary of the Treasury in accordance 
with the rules of the Department. 


1. Fees which are entirely contingent are permissible 
only where the financial status of the client is such that 
otherwise he would be unable to obtain the services of an 
attorney or agent and the client desires that the compen- 
sation of his attorney or agent be determined on that basis. 
In reporting to the Committee a purely contingent fee ar- 
rangement, therefore, information should be given as to 
the financial status of the client. By making a contingent 
arrangement the agent or attorney accepts the burden of 
obtaining and presenting evidence showing the taxpayer’s 
inability to pay on any other basis. 


2. Partially contingent fees are permissible where pro- 
vision is made for the payment of a minimum fee, reason- 
able in amount, which is to be retained or paid irrespec- 
tive of the outcome of the proceeding. Such minimum fee 
need not necessarily be paid in advance, provided its 
payment irrespective of the outcome of the case is clearly 
provided for. What is a “reasonable” minimum fee in such 
cases varies with the circumstances, including the probable 
amount of work required, the total amount of the maxi- 
mum recovery or saving, and the possible maximum fee. 
The mere payment of or agreement to pay a purely nomi- 
nal minimum fee will not satisfy the requirements of this 
section, 

3. Where provision is made for payment of a reason- 
able minimum fee which is to be retained or paid irrespec- 
tive of the outcome of the case, payment of the remainder 
of the fee if made contingent and limited to no more than 
a fixed percentage of the recovery or saving must in no 
event when added to the minimum fee exceed an amount 
which is reasonable under the circumstances as that term 
is defined in Section 12 of the regulations. 





Tn Memoriam 


John J. Marquette, member of the Board of Tax Appeals 

since 1924, died in Washington, D. C., October 26, 1935, 
of pneumonia. His fatal illness had its origin in a cold 
caught while en route by train from Los Angeles, Calif., 
to Washington, D. C., a little more than a week prior 
to his death. 


Mr. Marquette had served with exceptional distinction 
as a member of the Board of Tax Appeals. For nearly a 
year he had held hearings at Los Angeles in a case involv- 
ing the valuation of the huge estate of Henry Huntington, 
deceased, which includes, among other property, approxi- 
mately 4,000 pieces of real estate. ' 
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A native of Utica, N. Y., Mr. Marquette early in life 
moved to North Dakota. Following graduation from the 
University of North Dakota and the Albany Law School, 
he practiced law in Missoula, Mont. In 1913 he became 
associated as counsel with the New York Title & Mort- 
gage Company and engaged also until 1917 in the general 
practice of law in New York City. In 1917 he returned 
to Montana and practiced law there until 1918. 


During the World War Mr. Marquette served in the 
Army Air Corps, attaining the rank of captain. As a re- 
sult of severe injuries sustained in line of duty in 1919, 
which left him permanently lame, he was a patient in the 
Walter Reed Hospital, Washington, D. C., for about a 
year. In 1920 he became a member of the staff of the So- 
licitor of Internal Revenue in the capacity of special attor- 
ney and demonstrated conspicuous ability in the handling 
of tax cases before the Appellate Courts and the Supreme 
Court. He reentered private practice of law in 1922. In 
1924 he was appointed to membership on the Board of Tax 
Appeals and in 1926, when the Board was made permanent, 
he was reappointed for the twelve-year term expiring June 


2, 1938. 


Mr. Marquette, who was 56 years old, is survived by his 
wife, who resides in McLean, Va. Interment was made in 
Arlington Cemetery. 





The Concern of Business About 
Federal Taxation 
(Continued from page 651) 


in this country now is to bring home to the average 
man, the worker, the farmer, and others, that this 
fiscal program that we are embarked upon and 
carrying through is bound to put them in a posi- 
tion where those men themselves, and not business, 
will have to pay the bill, and the day is right upon 
them. Until we can bring that home to them, per- 
haps political expediency will be contrary to what is 
economically right. 


I am not going to speak longer to you, because I 
find in looking over your program that the subject 
of Federal expenditures and the road on which we 
are going has been well taken care of by other 
speakers. I just wanted to indicate to you that the 
United States Chamber of Commerce considers this 
one of the vital subjects with which it has to deal. 
* * * Jt seems to me that as business men we 
must recognize this situation as one which goes to 
the very fundamentals of the maintenance of the 
American system of business and of government, and 
unless we do our duty through the various organi- 
zations such as this and our national organizations 
meant to represent you and all business men, we will 
have failed as good American citizens. 





(Footnote cont.nued from freredine page) 

“Sec. 12. Fees.—Enrolled attorneys or agents who exact from their 
clients manifestly unreasonable fees, whether contingent or otherwise, 
in cases or other proceedings before the Treasury Department, shall be 
subject to suspension or disbarment. ‘The reasonableness of a fee in 
any case is within limits a matter of judgment and depends upon all the 
facts and circumstances thereof, including the complexity and difficulty 
of the case, the amount of time and labor required for its proper prepara- 
tion and presentation, the amount involved, and the professional standing 
and experience of the attorney or agent. 

“Whenever an enrolled attorney or agent shall enter into a contract 
to represent a client before the Treasury Department on a contingent 
basis, he shall file with the Committee a signed statement to that effect, 
containing the terms of the contract as they relate to compensation. 
Failure of an attorney or agent to comply with this regulation shall con- 
stitute sufficient ground for suspension or disbarment. : 

“The Treasury Department recognizes the propriety of making the 
Payment of a fee contingent upon success in saving the client from addi- 
tional taxes or in recovering a refund, where the financial status of the 
client is such that otherwise he would be unable to obtain the services 
of an attorney or agent and the client desires that the compensation of 
his attorney or agent be determined on that basis, but no contingent 
tee shall be estimated solely on the basis of a percentage of the amount 
recovered or saved for the client. A fee payable on a contingent basis 


shall in no case exceed double the amount which would otherwise be 
deemed reasonable. The practice of taking cases as a regular matter 
upon a contingent basis in order to promote an attorney’s or agent’s 
own interest, pecuniary and otherwise, is deemed ground tor reprimand, 
suspension or disbarment. 

“Contingent fees will be recognized as proper by the Treasury De- 
partment only in cases whose settlement involves litigation or extended 
negotiations with officials of the Department, requiring preparation of 
briefs, conferences, the preparation and presentation of accounting data 
and analysis, or similar services. In any case wherein the right of a 
claimant to a refund is already clearly established at the time a claim 
is filed and the services of an attorney or agent are limited substantially 
to the preparation and filing of a claim for such refund, the reasonable- 
ness of the fee charged will be judged in the light of the extent of the 
services rendered in such case rather than the amount of refund which 
may be secured. The making of a contract between an enrolled attorney 
or agent and a client whereby, in consideration of the payment of a 
stipulated amount to such attorney or agent by way of fee or otherwise, 
he undertakes to pay whatever amount of tax shall be finally assessed 
against such client, shall constitute ground for suspension or disbarment. 

“Nothing in this section contained shall be construed so as to remove 
any fee from the application of the principles set forth in the first 
paragraph of this section.” 
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Equity in the Administration 
of Federal Taxes 
(Continued from page 643) 


Some Questions Pressing for Answer 


E ARE getting too much law, and too many 

kinds of law, and from too many sources, for 
tax administration to be simple, or the law clear. 
Should we reserve to the Supreme Court only con- 
stitutional questions in tax matters? Should mat- 
ters of statutory construction be settled by a tax 
court, instead of by the twelve Circuit Courts of 
Appeal, with their frequent conflict of viewpoint? 
Should questions of fact be finally settled by the 
finding of the Board of Tax Appeals? Cannot ques- 
tions of valuation be settled administratively ? 

Many such questions press for answer. The ex- 
perience, the technical knowledge and training of 
the lawyer are necessary to the solution. 

The bar owes a responsibility to both its govern- 
ment and its clients to give tax procedure as steady 
and careful consideration as our professional asso- 
ciations give to other problems of the administration 
of justice. 


Signilicant Decisions of the 


Board of Tax Appeals 


(Continued from page 682) 


of his partnership interest, which deduction was allowed, 
the further loss sustained in the following taxable period 
by reason of such notes becoming worthless is not a “net 
loss” within the meaning of Section 117(a) of the Revenue 
Act of 1928, since it is “not attributable to the operation of 
a trade or business regularly carried on.”—Lewis G. Car- 
penter v. Commissioner, Dec. 9065 [CCH], Docket No. 71617. 


Upon the authority of the decision of the Supreme Court 
in Helvering v. Morgan’s Inc., 293 U. S. 121, the Board 
modifies its opinion in this case, 30 BTA 231, with respect 
to issue No. 9 regarding the application of net losses of the 
Red Jacket Jr. Coal Co. for 1924 and succeeding years. The 
Board there held that two fractional parts of the calendar 
year 1924, the period before and after affiliation, each con- 
stituted a “taxable year” within the meaning of Section 
206(b) of the Revenue Acts of 1924 and 1926. The Board 
now holds that the two periods, January 1 to July 31, 1924, 
prior to affiliation, and August 1 to December 31, 1924, 
during affiliation, together constituted one taxable year, the 
calendar year 1924, in applying any of the Red Jacket Jr. 
Coal Company’s net losses to its own net income. In all 
other respects, the opinion reported at 30 BTA 231 stands 
as that of the Board.—W. M. Ritter Lumber Company et al. 
v. Commissioner, Dec. 9084 [CCH], Docket Nos. 42833-42836, 
43604-43606, 48749, 57319-57322. 


Nontaxable Income.—Taxpayer owned a patent expiring 
in 1916, license to use which had been granted to another 
party by contract providing for royalties. Beginning De- 
cember 1, 1906, the licensee failed to make payment of 
royalties, but continued to use the patent. In 1909 taxpayer 
sued for infringement. In 1930 final judgment was entered 
for taxpayer, awarding him $296,511.44 on account of 
damages and interest. This sum represented the amount 
of royalties provided by the contract plus interest to date 
of expiration of the patent of which $103,589.34 represented 
the royalties and interest accrued to March 1, 1913. The 
Commissioner held the total sum received in 1930 to be 
income. The Board found that the sum of $103,589.34 was 
attributable to the period before March 1, 1913, and not 
taxable to him in 1930.—Niels A. Christensen v. Commis- 
stoner, Dec. 9075 [CCH]; Docket No. 72424. 
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“Reorganization” Construed.—Transaction did not amount 
to a “reorganization” under the provisions of the Revenue 
Act of 1928 where a bondholders’ committee bought in 
the assets of the defunct corporation at a foreclosure sale 
paying therefor $400,000 in deposited bonds and $140,000 
in cash, and thereafter organized petitioner corporation 
and immediately transferred the properties to it, petitioner 
thereupon issuing to the bondholders’ committee its demand 
note for $3,287,000 and 13,000 shares of no par common stock 
and the bondholders’ protective committee later amended 
the “Plan of Reorganization or Readjustment” so as to 
change the capital structure of the petitioner by providing 
for the issue of first mortgage bonds and preferred and 
common stock, all of which were turned over to the bond- 
holders’ protective committee in exchange for the stock 
and demand note of the petitioner held by the committee, 
and the bonds and stock were thereafter distributed to 
the depositors of the old bonds of the Charcoal Co. in 
proportion to their respective interests —Newberry Lumber 
& Chemical Company v. Commissioner, Dec. 9089 [CCH]; 
Docket No. 68511. 


Reorganization—Use of Stepped-up Basis for the Com- 
putation of Gain or Loss.—The basis for computing taxable 
gain to petitioner upon the sale of certain shares of stock 
of Von’s Inc., which were acquired from the Grocers 
Securities Co., an ephemeral corporation, was the same as 
that of the transferor, which in turn was the same as the 
basis of the sales in the hands of Charles Von Der Ahe. 
Excerpts from the opinion follow: 


Charles Von Der Ahe and his wife, owning in the aggregate, 30,441 
out of 40,000 shares of stock of Von’s Inc., had an opportunity to sell 
the same in 1929, and the husband entered into a contract with Merrill, 
Lynch & Co., bankers, for the sale of the stock. For reasons best 
known to themselves, the petitioner was organized to acquire these 
shares before they were actually transferred to the vendee. The wife 
first transferred her shares to the petitioner; the husband did not 
transfer his directly to the petitioner, but first transferred them to the 
Grocers Securities Co., an ephemeral corporation organized for the 
purpose of receiving them. This corporation apparently had no reason 
for existence except to receive the title to the shares prior to their 
transfer to the petitioner. It was merely a conduit for the passing of 
title from the husband to the petitioner. That it had no other business 
purpose is shown by the fact that it was dissolved on August 23, 1929. 
* * * Tf, through the device of the organization of the Grocers 
Securities Co. and the transfer to it of the 23,015 shares of the stock 
of Von’s, Inc., merely for the purpose of acting as a conduit and the 
holding of legal title to those shares for only a brief period of time, 
the petitioner is enabled to obtain a stepped-up basis for the computa- 
tion of gain upon the sale of the shares, the result would be to “exalt 
artifice above reality and to deprive the statutory provisions in question 
of all serious purpose,” which practice was condemned in Gregory v. 
Helvering, 293 U. S. 465. , 

We are of the opinion that the respondent correctly held that the 
basis for the computation of gain on the sale of the 23,015 shares of 
Von’s Inc. obtained by it from the Grocers Securities Co., was the cost 
of those shares to Charles Von Der Ahe, namely, $86,723.18, the real 
transferor in the case. 


—Von’s Investment Company, Ltd. v. Commissioner, Dec. 
9070 [CCH]; Docket No. 74643. 


Surtax on Corporations Incurred by Unreasonable Ac- 
cumulation of Surplus.—Corporation was availed of during 
1922 and 1923 for the purpose of preventing the imposition 
of the surtax on its stockholders through the medium of 
permitting the gains and profits to accumulate instead of 
being divided or distributed. The fact that the provisions 
of Sec. 220 of the 1921 Act were applied by the Board 
(which was affirmed by the Circuit Court of Appeals) as 
to a previous’ year does not justify the application of the 
doctrine of res judicata for a later year, since the applica- 
tion of Sec. 220 in any taxable year is wholly dependent 
on the facts and circumstances of that particular year. 
The following is from the opinion: 


Petitioner contends that its large annual additions to surplus were 
for the purpose of building up that account or fund to an amount 
equal to the outstanding mortgage, so as to insure itself a strong 
financial position. Such mortgage represented a $700,000 encumbrance 
in 1920 on the office buildings (in which the corporation had a net 
equity of approximately $2,000,000) paid in by Smith for stock in that 
year. The mortgage was for a long term and called for annual curtail- 
ments of $50,000. The record reveals no necessity for building up 4 
surplus equal to the principal amount of the outstanding long term 
mortgage. Nor does the record substantiate the alleged purpose under- 
lying the large annual additions to surplus. In our opinion it establishes 
the very purpose proscribed by the statute. While increasing its surplus 
beyond its ordinary business needs, by failing to declare dividends, the 
oy was increasing greatly its liabilities in notes payable, appar- 
ently by borrowing from banks to make loans to Smith, the corporation’s 
sole stockholder. Smith had the use of the corporation’s funds in an 
amount greatly in excess of its surplus from 1920 to 1923, inclusive, and, 
so far as the record discloses, made no payments of interest thereon 
except for the very small amount paid in 1923, as shown above. Thus 
it can not be contended that the corporation’s loans to Smith constituted 
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An Advertising Agency President writes— 





"We'd just as soon go back to ‘Town Crier 
Days' as do without Ediphone Voice Writing. 
It has increased our business capacity 

at least 50%!" 





(FROM EDISON RECORDS OF THE WORLD'S BUSINESS) 


HE President of an advertising agency writes—"Edi- 
} pom stand beside the desks of our account execu- 

tives, giving each man complete dictation freedom. 
By this | mean that no one ever has to wait for secretarial 
service. At any hour—letters, telephone call confirmations, 
memos, plans, conference reports, etc., can be dictated. 
(Yes, advertising executives do a lot of 
work after 5 o'clock!) 

"Our Copy-writers and Radio-writers 
voicewrite a lot of the advertising that 
you see and hear. Furthermore, when- 
ever ideas ‘flash,’ they are voicewritten 
immediately. Ideas are worth money in 


2 
our business and, thanks to the ease of Ediphone 


dictating to the Ediphone, none are lost. 





"The Merchandising, Research, Media, Forwarding, 
Checking, Mechanical and Billing Departments use Edi- 
phones, too. All work flows . . . without duplication of 
effort. 

"The total average increase in our business capacity 
amounts to at least 30°%/,—thanks to the Ediphone!" 

Your business is different .. . of 
course. But the Pro-technic Ediphone 
positively will increase your firm's busi- 
ness capacity 20% to 50%. Get the 
proof! Telephone The Ediphone, Your 
City; or write 
direct to— : 

nar Ch Edivon 


inc 
ORANGE, N.J. U.S.A. 


THE “5-POINT” DICTATING MACHINE 


DUST-PROOF « DIGNIFIED DESIGN « SANITARY « TAILORED IN STEEL « “BALANCED” VOICE WRITING 
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real investments by the former. Furthermore, the corporation received 
as nontaxable income large amounts in dividends on domestic corporation 
stocks which had been paid in or transferred to it by Smith, who prior 
thereto had received the dividends on such stocks, as taxable income. 


—United Business Corporation of America v. Commissioner, 
Dec. 9079 [CCH]; Docket No. 32742. 


(1) Petitioner corporation was formed and availed of “for 
the purpose of preventing the imposition of the surtax 
upon its shareholders through the medium of permitting 
its gains and profits to accumulate instead of being divided 
or distributed” under the provisions of Section 104(A) 
of the 1928 Act. The petitioner was organized in 1929 
as a mere holding company to take over and hold shares 
owned by A. D. Saenger in the A. & J., Inc. Within three 
months after its organization and during the taxable year 
A. & J., Inc., declared a dividend of $262,500, of which 
$131,250 was payable to the petitioner. The petitioner had 
the unqualified right, under the dividend resolution, to 
demand and receive payment of its share of the dividend 
within the taxable year. It received $22,570.99 in cash 
of its share of the dividend. No dividend was declared 
or paid by the petitioner in 1929, but instead, Saenger 
borrowed from it $22,261.20. Of the balance of the dividend 
due of $109,045.10, the petitioner received $92,206.62 in 
1930, and again Saenger borrowed from it the further sum 
of $78,800.57. In reply to the petitioner’s contention that 
petitioner’s cash position in 1929 was never such as to 
enable it to distribute the gains and profits of the year 
the Board states, “Apparently, the petitioner had no need 
for this cash, at the time it received it, otherwise it would 
have been retained in the treasury or used for legitimate 
business purposes. It could have been distributed as well 
as loaned to the petitioner’s shareholder.” 


(2) Dividend was constructively received where it was 
fully and unqualifiedly available to taxpayer in the tax 
year, subject only to his demand therefor. 


(3) Section 104 of the Revenue Act of 1928 is constitu- 
tional. United Business Corporation of America v. Commis- 
sioner, 62 Fed. (2d) 754, affirming 19 B. T. A. 809; certiorari 
denied, 290 U. S. 635, and Williams Investment Co. v. United 
States, 3 Fed. Supp. 225, followed.—A. D. Saenger, Inc. v. 
Commissioner, Dec. 9086 [CCH]; Docket No. 68117. 


Taxable Income.—(1) Funds deposited in escrow pend- 
ing litigation and misappropriated by bank and its officers 
are not income in year of settlement. Pending the deter- 
mination of litigation the proceeds from the sale of oil 
and gas produced by the petitioner and others from certain 
oil and gas property owned by them were held in an 
escrow account with a bank, the greater portion of the 
amount of such account to be invested in bonds of the 
United States Government. In 1930 as a result of an agree- 
ment settling the litigation the petitioner and the other 
owners of the property became entitled to receive from 
the bank the contents of the escrow account. Immediately 
after the execution of the settlement agreement demand 
was made upon the bank for the delivery of all bonds and 
other property belonging to the account. The bank was 
unable to make full compliance with the demand due to 
bonds in the amount of $514,000 belonging to the account 
having been misappropriated by it and its officers and its 
then insolvent condition. Nothing has ever been recovered 
by the petitioner and the other owners of the property 
with respect to the item of $514,000. 

(2) “Gross income from the property” as used in Sec- 
tion 114(b)(3), 1928 Act, as the basis of computing the 
depletion of 27% per cent and “net income” of the taxpayer 
from the property on which the 50 per cent limitation 
is based refer to amounts which must meet the statutory 
requirements of income and must arise from oil or gas 
before it can be considered as gross income from the 
property within the meaning of the section and which must 
actually be the income of the taxpayer to whom the deple- 
tion allowance is to be made and must be determined by 
the criteria provided in the act for ascertaining what 
constitutes income. The following is from the opinion: 

Since the $514,000 was not income to the Crews heirs, who were the 
owners of the property upon which they were operating, we are of the 
opinion that in computing the gross income from the property the total 
proceeds of $1,462,504.02 are to be reduced by the $514,000. This 
leaves $948,504.02. To that amount is to be added the $355,000 received 


from the Sinclair Oil & Gas Co., which gives $1,303,504.02 as gross 
income from the property. * ** From the gross income from the 
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property of $1,303,504.02, as found above, there is to be deducted the 
amount of $849,544.37 representing expenditures for drilling, equipping, 
and operating wells, etc., and the amount of $173,000 representing 
expenditures for the services of attorneys and another, or a total of 
$1,022,544.37. This leaves a net income of $280,959.65 from the property 
without deduction for depletion. Twenty-seven and one-half per cent 
of the gross income from the property is $358,463.61. Fifty per cent 
of the net income from the property is $140,479.83. Twenty-seven and 
one-half per cent of the gross income from ‘the property being greater 
than 50 per cent of the net income therefrom without deduction for 
depletion, the statute limits the depletion allowance of the heirs to the 
amount of the latter, or $140,479.83. Since the petitioner owned a 
one-sixth interest in the property, his depletion allowance is $23,413.31, 


—Everett J. Crews v. Commissioner, Dec. 9071 [CCH]; 
Docket No. 66767. 


Seawell and Matthews concur in the result. Turner 
dissents on the second issue, with an opinion agreed in by 
Smith, Sternhagen and Morris on the ground that the con- 
clusion is wrong in two respects. Quotations from the 
dissenting opinion follow: 


[1.] The prevailing opinion justifies its conclusion with reference to 
the first sentence of Section 114 (b) (3), [providing for a depletion 
allowance of “27% per centum of the gross income Res the property 
during the taxable year’’] by saying that since Congress, in the second 
sentence [containing the words ‘50 per centum of the net income of the 
taxpayer * * from the Sas oe (italics supplied)], dealt with 
“the net income of the taxpa * from the property,” it obvi- 
ously intended that the wor "Sof the taxpayer” should be read into 
the first sentence. The pteoll to this contention is that Congress did 
not place any such phrase in the first sentence. By this omission 
Congress, itself, drew the distinction between the two _ sentences. 
According to the views previously expressed, the first sentence is com- 
plete in itself and we are not at liberty to read into the statute some- 
thing that is not there, merely because we are confronted with an 
unusual case in which the “gross income from the property’’ is not the 
same as the gross income of the taxpayer or taxpayers from the property. 
If the net income of the heirs from the property has been correctly 
determined and the 274 per centum depletion allowance is computed 
in accordance with the views which I have expressed above, the result 
would not be at variance with the result in the prevailing opinion, since, 
under such circumstances, the depletion deduction would be finally de- 
termined by application of the limitation contained in the second 
sentence of Section 114 (b) (3), supra. But even if the result should 
be the same in this case, an erroneous interpretation of the statute, 
such as we have here, should be avoided, for it is altogether unlikely 
that a similar application of the statute to other cases would produce 
correct results. 

[2.] According to the facts, $514,000 had been placed in bonds and 
the bonds misappropriated. This leaves $948,504.02 of the escrow fund, 
all of which has been included in the gross income of the heirs. Of this 
remainder, $849,544.37 was expended in the production of the oil which 
gave rise to the escrow fund. While it is true that this sum was 
expended by the heirs, or some of them, it should be remembered that 
it was e ——— in strict accordance with the terms of the escrow agree- 
ment and the heirs never, at any time, received any portion of that 
amount as their own “without restriction as to its disposition.” If any 
part of the escrow fund is to be excluded from gross income of the heirs 
under the decision of the Supreme Court above cited [North American 
Oil Consolidated v. Burnet, 286 U. S. 417], there is no basis for any 
claim that the amount expended under the escrow agreement .as operat- 
ing expenses, or any part of that amount at any time constituted gross 
income to this taxpayer, or any of the heirs. But even though it be 
said that the receipt of the $849,544.37 as expenses of operation was 
comparable to the receipt by North American Oil Consolidated in 1917 
of the amount accumulated by the receiver, and from that it is held 
that the $849,544.37 was income to the heirs, there is sfill no basis 
whatever for the inclusion in the income of the heirs of the remaining 
$98,959.65 of the escrow fund. No part of this amount has ever been 
received by the heirs or any of them, from the escrow agent or any 
other person, and the facts show nothing from which it can be paid, 
or could have been paid at any time after the litigation was settled. 


Rulings of the Bureau of 
Internal Revenue 


Bad Debts.—Where a title guaranty company made a 
loan evidenced by a note secured by a second mortgage, 
the equity being eliminated thereafter by foreclosure of the 
first mortgage, the amount of the note is deductible as a 
bad debt in the year in which it was ascertained to be 
worthless and charged off.—I. T. 2920, XIV-38-7700 (p. 7). 


Capital Gains and Losses—Meaning of Capital Assets. 
—Distribution by building and loan associations are not 
gain derived from the sale or exchange of a capital asset 
within the meaning of section 117 of the Revenue Act of 
1934 but are dividends which are subject to normal tax 
and surtax when distributed by a building and loan asso- 


ciation which is itself exempt from Federal income tax.— 
I. T. 2924, XIV-40-7723 (p. 2). 


Cotton Processing Tax.—Cotton enters the processing 
stage at the time the bale is opened for the purpose of 
processing and the processing tax attaches at that time. 
There is no provision in the law or regulations authorizing 
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the exclusion or deduction of the amount of cotton de- 
stroyed after being put in process from the amount of 
cotton put in process during the taxable period. Ac- 
cordingly, the processing tax attaches to the first domestic 
processing of all cotton put in process regardless of 
whether a part or all of the cotton is later destroyed.— 
Pp. T. 32, XIV-37-7692 (p. 13). 

Deductions for State Taxes: Arkansas Sales Tax—The 
tax imposed under the Arkansas emergency retail sales 
tax act of 1935 is deductible, for Federal income tax pur- 
poses, by the consumer who pays the tax and to whom 
it is not refunded.—I. T. 2922, XIV-39-7710 (p. 2). 


Oklahoma Cigarette Stamp Tax 

The Oklahoma cigarette stamp tax is deductible by the 
first seller within the State of cigarettes to which he has 
affixed the stamps, or by the consumer of cigarettes who 
has bought and affixed the stamps as required by the State 
statute. The amount paid for the stamps may not be 
deducted separately as a tax if it has been included as a 
part of the business expenses of the taxpayer or otherwise 
used to reduce his net income.—I. T. 2919, XIV-37-7687 
(p. 3). 

Utah Sales Tax 

For Federal income tax purposes, the sales tax imposed 
by the State of Utah under its emergency revenue act 
of 1933 is deductible by the vendee or consumer. If the 
tax is added to or made a part of the taxpayer’s business 
expense, or is otherwise used to reduce his net income, 
it is not deductible separately as a tax.—I. T. 2917, XIV- 
36-7679 (p. 2). 

Deductions from Gross Income—Commissions Paid on 
Purchase of Securities—Commissions paid for the pur- 
chase of securities are a part of the cost thereof and are 
not deductible as ordinary and necessary business ex- 
pense. Selling commissions are an offset against the 
sale price and are not deductible, except in the case of a 
dealer in securities—G. C. M. 15430, XIV-38-7698 (p. 2). 

Deductions from Gross Income—Taxes and Interest 
on Property Held by Spouses as Tenants by Entireties. 
—Where property is held by husband and wife as tenants 
by entireties, either spouse may deduct in his or her sepa- 
rate Federal income tax return the amount of taxes and 
interest paid by him or her during the taxable year in con- 
nection with such property, if no part of such taxes or 
interest is deducted as an accrued item by either in any 
taxable year. G. C. M. 9234 (C. B. X-1, 117) and G. C. M. 
14128 (I. R. B. XIV-3, 11) are revoked.—G. C. M. 15530, 
XIV-39-7711 (p. 4). 

Distraint Proceedings—Application to Assets of Estates. 
—Assets of an estate in the hands of an independent ex- 
ecutor or administrator in the State of Texas are not in 
the custody of the probate court and are subject to dis- 
traint proceedings in the collection of Federal income tax. 
G. C. M. 9991 (C. B. XI-1, 135) is not applicable in such 
cases.—I. T. 2918, XIV-36-7680 (p. 7). 

Excess-profits Tax—Use of Form 1120.—For an income 
tax fiscal year beginning in 1934 and ending on or after 
July 31, 1935, the capital stock value to be used in com- 
puting the deduction under item 36 of Form 1120 is the 
adjusted declared value as shown in the corporation’s 
capital stock tax return for the year ended June 30, 1935. 
In using the form for such fiscal years, 1934 at the end 
of item 36 should be changed, either in ink or with. type- 
writer, to 1935.—I. T. 2921, XIV-38-7706 (p. 4). 


Information Required from Corporations Under Sec. 
148 (b) and (c), Revenue Act of 1934.—Every collector of 
internal revenue, every internal revenue agent in charge, 
and every special agent in charge is hereby authorized 
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as the representative of the Commissioner of Internal 
Revenue to require from corporations the information 
specified in Section 148 (b) [profits declared as dividends] 
and (c) [accumulated gains and profits] of the Revenue 
Act of 1934.—Mim. Coll: No. 4380, XIV-40-7729 (p. 3). 


Processing Tax on Hogs—Exemption to Producers.— 
Where pork products derived from hogs processed by the 
producer thereof are served to patrons of the producer’s 
restaurant, the producer is entitled to the 300-pound ex- 
emption on such products prescribed by Treasury De- 
cision 4518 (I. R. B. XIV-5, 17), provided he has not during 
the marketing year sold directly to, or exchanged directly 
with, consumers more than 1,000 pounds of such pork 
products.—P. T. 33, XIV-37-7693 (p. 14). 


Processing Tax—Shifting of Tax from Processor to 
Customer.—Following is text of a letter by D. D. Bliss, 
deputy commissioner of internal revenue (letter symbols 
MT-PT) in reply to an inquiry in the matter of shifting 
the processing tax: 

Sirs: Receipt is acknowledged of your letter dated September 18, 
1935, in which you make inquiry concerning a ruling issued by this 
office under date of September 25, 1934, relative to the existence of 
regulations or instructions outlining the manner in which taxes imposed 
under the Agricultural ane Act shall be passed on to the cus- 
tomers of the taxpayer. he particular ruling to which you make ref- 
erence is one which you state was contained in a letter addressed to 


Mr. W. Ray Bell, Association of Cotton Textile Merchants of New York, 
New York City. 

The tax imposed upon the processing of a basic agricultural com- 
modity attaches to the first domestic processing of the commodity and 
is payable by the processor, except where, by reason of an existing 
contract, the tax liability is imposed upon the customer of the processor 
in accordance with the provisions of section 18 of the Agricultural 
Adjustment Act. The regulations do not prescribe the manner in which 
a processor may be reimbursed by his customer for any tax paid by 
the processor with respect to the processing of a commodity into the 
article delivered to the customer, and there is no authority in existing 
law for the promulgation of such a regulation. However, in this con- 
nection attention is directed to the provisions of section 1123 of the 
Revenue Act of 1926 imposing penalties for the misrepresentation of 
amounts passed on to vendees as tax. 

You are advised that no ruling has been issued concerning the manner 
in which taxes paid by a processor may be passed on to the customers 
of the processor. Except as provided in section 18 of the Act, applicable 
in the case of existing contracts, the adjustment of tax between a 

rocessor and his customer is one not within the jurisdiction of the 

ureau, and accordingly this office is not in a position to offer advice 
concerning the steps which may be taken by a processor to enforce 
reimbursement by his customer * amounts paid as processing tax and 
passed on to such customer. 


Stamp Tax Liability on Transfers of Certificates of 
Stock Occurring in Wisconsin, Delaware, Colorado, and 
Maryland from a Guardian to a Ward, from the Commit- 
tee of the Estate of an Incompetent Person in Virginia, 
and from the Conservator of the Property of an Incom- 
petent Person in Connecticut, to Such Person.—In the 
states of Wisconsin, Colorado, and Maryland the guardian 
of a minor does not acquire legal title to his ward’s estate, 
such title being vested continuously in the ward. Conse- 
quently, in any of those states, when a certificate of stock 
is transferred from the name of a guardian to that of his 
ward, no transfer of legal title to the stock occurs and no 
stamp tax is due. Under the laws of Delaware, however, 
legal title to the personal property of a ward is vested in 
the guardian. Consequently, the transfer of stock in that 
state from the name of a guardian to the name of his ward 
results in the transfer of legal title to such stock and is 
taxable. 

The committee of an incompetent person in the State 
of Virginia has merely the custody and management of 
the estate of the incompetent person. Custody and man- 
agement are not coupled with such an interest as to vest 
in the committee the legal title to the incompetent’s es- 
tate. The decisions of the Virginia courts support the 
common law doctrine that the incompetent is a ward of 
the State and that the committee appointed by the court 
is a bailiff or curator of the ward’s estate and has merely 
possession of the estate not coupled with an interest. 

In the State of Connecticut, when any person having 
property is found to be incapable of managing his affairs 
the probate court may appoint what is known as a con- 
servator, who, on giving bond, has charge of such a per- 
son and his property. The statutory duties of such 
conservator are to manage the estate of the incompetent 
and apply the net income (or, if necessary, part of the 
principal) to his support. The decisions of the courts of 
that state indicate that Connecticut follows the rule that 


a conservator of the estate of an incapable person has no 
title thereto. 
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Inasmuch as transfers of stock in Virginia from the 
committee of an incompetent person to such person and 
transfers of stock in Connecticut from a conservator of an 
incapable person to such person are merely nominal, there 
being no transfer of legal title to the stock, the transfers 
are not subject to the stamp tax imposed by Schedule A-3 
of Title VIII of the Revenue Act of 1926, as amended by 
section 723 of the Revenue Act of 1932—S. T. 819, XIV- 
39-7714 (p. 15). 

Tobacco Processing Tax.—Tobacco used in the manu- 
facture of long-cut tobacco prepared for both chewing and 
smoking purposes is subject to processing tax at the rate 
applicable to tobacco used in the manufacture of articles 
other than chewing tobacco, where it can not be estab- 
lished that such long-cut tobacco is prepared for use prin- 
ona, for chewing purposes—P. T. 31, XIV-37-7691 

p. Is). 


Property Transfers Between 
Corporations 
(Continued from page 640) 


. the Government has at all times throughout a cal- 
endar year the right at the end of the year or thereafter 
to impose internal revenue taxes retrospectively to the 
extent of making the past year’s income the measure of an 
existing taxpayer’s liability, and that, throughout the cal- 
endar year in question, the taxpayer does business under 
the shadow of this inchoate right... .” 


If the corporation does not retain assets with 
which to pay the tax, the assets received by the 
stockholders upon liquidation may be levied upon 


by the Government for taxes due from the corpo- 
ration.”° 


Amendments of Regulations 


Inspection of Returns 


Treasury Decision 4359, as amended by Treasury 
Decisions 4378 (C. B. XII-2, 219), 4397 (C. B. XII-2, 
220), 4436 (C. B. XIII-1, 304), and 4440 (C. B. 
XIII-1, 305), 4564 (I. R. B. XTV-29, 12), and 4574 
(1. R. B. XIV-31, 14), is further amended by Treas- 
ury Decision 4583, XI V-36-7685 (p. 16), by changing 
paragraph numbered 16 thereof to read as follows: 


16. The Commissioner of Internal Revenue shall cause 
to be prepared a written decision in every case in which an 
overassessment (whether resulting in a refund, credit, or 
abatement) of an income or profits, or estate, or gift tax is 
allowed, in excess of $20,000, and such decision shall be 
considered a public record and shall be open to public 
inspection, during regular hours of business, in the office of 
the Commissioner of Internal Revenue or such office as he 
may designate. It shall give the amount of the overassess- 
ment and shall include a brief summary of the relevant 
facts and a citation of the authorities applicable thereto. 
The term “overassessment” as used in this paragraph 
covers only such allowances as are in substance overassess- 
ments. It does not refer (1) to an allowance of a judg- 
ment claim (2) to a refund, credit, or abatement allowed as 
a result of a decision (in the instant case) of a court or of 
the Board of Tax Appeals which has become final and is 
available for public inspection, (3) to the reduction of an 
assessment against an estate because of credits allowed for 
payments made to a State or Territory or the District of 
Columbia, or (4) to the satisfaction of the assessed amount 
whether or not in the form of an overassessment, as for 
instance, duplicate assessments representing the same lia- 
bility made against a transferor and one or more trans- 
ferees, or against each member of an affiliated group of 
corporations or against a person under more than one 


19 Updike v. U. S., 8 F. 2d 913. 
U.S. v. McHatton, 266 Fed. 602; Boss v. U. S&., 285 Fed. 410. 











Nov 


nam¢ 
tion 

visio 
retut 
thor! 
the s 
to b 
taine 
exce 
carr 


Exe 
te 


in t 
Act 
Tit 
791 
of | 
Sec 
Act 
of | 
Sta 
dec 
pre 
$2( 
lic 
pre 
ing 
as 





the 
ind 

an 
ere 
ers 
A 3 

by 
[V- 


nu- 
und 
ate 
les 
ab- 
rin- 


691 


cal- 
fter 
the 
f an 
cal- 
ider 


ith 
the 
pon 
po- 





November, 1935 


name, Or against a person because of errors as to descrip- 
tion Or amount. Under no circumstances shall the pro- 
visions of this paragraph be construed as making any 
return, or any part thereof, open to inspection, or as au- 
thorizing the source of any income, gains, or profits, or 
the specific transactions resulting in losses or expenditures, 
to be made public; nor shall any of the information con- 
tained in any return or relating thereto be made public 
except in accordance with, and to the extent necessary in 
carrying out, these regulations. 

Executive Order—Preparation and Publicity of Writ- 
ten Decisions in Respect of Overassessments of 
Income, Profits, Estate, and Gift Taxes 
Allowed in Excess of $20,000 

By virtue of and pursuant to the authority vested 
in me by Section 257(a) of Title II of the Revenue 
Act of 1926 (ch. 27, 44 Stat., 9, 51); Section 55 of 
Title I of the Revenue Act of 1928 (ch. 852, 45 Stat., 
791, 809) ; Section 55 of Title I of the Revenue Act 
of 1932 (ch. 209, 47 Stat., 169, 189), as amended by 
Section 218(h) of the National Industrial Recovery 
Act (ch. 90, 48 Stat., 195, 209); and Section 55(a) 
of Title I of the Revenue Act of 1934 (ch. 277, 48 
Stat., 680, 698), it is hereby ordered that written 
decisions in respect of overassesments of income, 
profits, estate, and gift taxes allowed in excess of 
$20,000 shall be prepared and shall be open to pub- 
lic inspection in accordance with the regulations 
prescribed by the Secretary of the Treasury amend- 
ing paragraph 16 of the Treasury Decision 4359, 
as amended, and approved by me this date. 


[Signed by the President, August 29, 1935.] 





The Capital Stock Tax 


(Continued from page 670) 


The next case to come before the Supreme Court 
involving the question, and the first one to give it 
detailed consideration was that of Von Baumbach v. 
Sargent Land Co.*1 The three corporations involved 
in this case were organized to take over the interests 
of certain individuals in large tracts of mineral lands. 
The property was leased, and the lessee paid a cer- 
tain royalty which amounted to so much a ton on 
the ore removed. The corporations disposed of cer- 
tain lands, of stumpage on timber lands, rented certain 
parcels, a village was allowed to take part of the 
land for a schoolhouse, as well as another part for a 
public park. One of the corporations employed an- 
other corporation to inspect the work and check 
the correctness of royalty reports. The Court held 
that these corporations were doing business, thus 
establishing that any such activities as supervising 
and checking the work of the lessee was doing business. 

With respect to the character of these royalties, it 
is to be noted that the Court did not adopt the theory 
of the lower court that receipt of royalty p.yments 
for ore was a sale of ore, and, therefore, a business 
transaction, nor did it expressly adopt the view that 
these instruments were leases and the royalty was 
compensation for the species of occupation allowed 
by the contracts. The Court refrained from deter- 
mining the point. However, a number*™ of recent 
decisions by circuit courts of appeals, upon which 

1 242 U. S. 503. 


51a Berg v. Commissioner, 33 Fed. (2d) 641; Burkett v. Commissioner, 
31 Fed. (2d) 667. 
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certiorari has been refused in each case, have firmly 
established that royalty payments under such a lease 
are not compensation for sales of ore or other ma- 
terials but are a form of rent. This is in line with 
similar holdings in the earlier Supreme Court cases 
of United States v. Biwabik Mining Co.*” and Gulfield 
Consolidated Mines v. Scott.®* 


It may be said that this case holds that a corpora- 
tion which leases its property on a royalty basis, and 
exercises supervisory control over the lessee, is 
carrying on or doing business. 


The only lower court case which has been found 
involving the subleasing of property by the lessee 
on a royalty basis, an exercise of supervisions over 
the sublessee, and an expending of money for ex- 
ploration, to make sure that all of the ore in the 
land was mined, held that the corporation was doing 
business.52 The Sargent Land Company case was 
cited with approval, and the rule that, where the 
corporation was doing more than merely receiving 
royalty, it was doing business, was accepted. 


From the above cases, it would seem that if a 
corporation were receiving a minimum royalty for 
the property when not being actually operated, where 
the royalty was determined from the reports of a 
railroad company, relative to the weights of ore 
shipped, or where the lessee’s reports of the amounts 
of ore were final, and the lessor did nothing but re- 
ceive royalty on these reports without engaging in 
supervisory activities, then, on the principle of the 
above cases, the lessor corporation should not be 
liable. Nor does it seem that, on principle, the cor- 
poration should be held to be doing business, since 
it is doing no more than the lessor in the Zonne or 
Emery et al. Realty Company cases, in which the Su- 
preme Court held the corporation to be exempt. 
The only difference in the two cases is in the type of 
scale used to measure the compensation. One uses 
a fixed scale while the other employs a varying 
scale. 


Corporations Buying and Selling Property 


NOTHER avenue of the subject for examination 

is the extent to which corporations engaged in 
buying and selling of property may be within the 
exemption from the capital stock tax. In the lower 
court case of Monroe Timber Company v. Poe,® a 
corporation had purchased a small tract of land ad- 
joining its large one, during one of the taxable years, 
and had, during a subsequent year, sold a large strip 
of land. The Court held that this single purchase 
one year and the single sale another, were sufficient 
business activities to subject the corporation to tax 
liability for both years. The Court said: 

A business such as that of plaintiff’s, in its essence, con- 
sists of buying and selling, and whether it engaged in busi- 
ness during the periods in question depends rather on the 
character of its transactions than on their amount and 
volume. 

The fact was pointed out that the purchase of the 
small tract was for strategic purposes, to enable 
this corporation to compel another company to haul 


Sib 247 U. S. 116. 
Sic 247 U. S. 126. 
52 Chemung Iron Co. v. Lynch, 269 Fed. 368. 
5321 Fed. (2d) 766. 
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this corporation’s timber from its holdings does not 
effect the question; although it was a defense meas- 
ure, the purchase did actually increase the value of 
the other holdings and was shrewd business strat- 
egy. In connection with this same point it has 
been held that where a.timber company sells its 
timber it is merely making a conversion of capital 
assets, and is not doing business. 

One of the first cases involving the purchase, sale 
or exchange of securities was that of United States 
v. Three Forks Coal Company, where the corpora- 
tion exchanged its stock for the stock in another cor- 
poration, bought other stock, and borrowed money 
to make the purchase. All of these activities oc- 
curred during the taxing period, and the Court held 
that the corporation was not engaged in business. 

Probably the next case of importance, involving 
the purchase or sale of securities, is the lower court 
case of Eaton v. Phoenix Securities Company.*® The 
Court held that the mere acquisition of stocks or 
securities during the taxable years was not engaging 
in the securities business, and was insufficient to 
render the corporation liable for the tax. 

The next case before the courts involved more 
activities than the previously considered Phoenix 
case. That was the case of Stanley Securities Co. v. 
United States.** In that case the corporation was 
originally organized, and for some years engaged 
in the manufacture of hardware. Before the taxable 
years it sold its business and amended its charter, 
and during the taxable years engaged in buying and 
selling securities. The Court held that the corpora- 
tion was doing business. 


The last of this group of security company cases 
is that of the Orpheum Circuit, Inc. v. Reinecke,** in 
which the Court said that the acqiisition of stock 
of another corporation was doing business. 


From these four cases it can be seen that the 
lower courts are about evenly split upon the ques- 
tion of whether purchases and sales of securities by 
holding companies constitute doing business. There 
could be little doubt that a corporation expressly 
organized for the purpose of engaging in buying and 
selling securities, and which made continuous pur- 
chases and sales, would be doing business. The 
question generally arises when a holding company 
or other corporation occasionally makes purchases 
and sales. Of course this question of “doing busi- 
ness” is a difficult one and it was said, in the Phoenix 
case, that it was a “tangled subject,” however, that 
case did little to assist in untangling it. 


To consider this group of cases as a whole, and 
attempt to formulate a rule for determining tax lia- 
bility would be impossible. The best that can be 
done is to formulate a general rule which seems 
sound in principle. It seems clear that buying and 
selling property, of whatever character, generally 
constitutes a business transaction, and should ordi- 
narily be sufficient to bring the corporation within 
the operation of the Act. This rule, however, should 





5434 Fed. (2d) 944. 
5513 Fed. (2d) 631. 
56 22 Fed. (2d) 947. 
57 38 Fed. (2d) 907. 
5841 Fed. (2d) 524. 
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be subject to such exceptions as where the transac- 
tion was coerced by some Government Act,*® or 


where it is retiring from the purposes for which it 
was organized. , 


(To be continued) 


Court Decisions 
(Continued from page 680) 


1926, but such gross income is that portion of the total 
receipts which represents the fair market or field price of 
the gas at the wells prior to transportation.—U. S. Circuit 
Court of Appeals, Third Circuit, in Greensboro Gas Com- 


pany v. Commissioner of Internal Revenue. No. 5750; March 
term, 1935. 


Decision of the Board of Tax Appeals, 30 BTA 1361, 
affirmed. 


Federal Estate Tax.—Where the decedent, who was 
78 years old and in good health, transferred all of his 
property in trust for his children, and the evidence shows 
that the purpose to conserve his estate to his children was 
his dominant aim over a period of years and motivated 
the transfer, the transfer was made “in contemplation, not 
of death, but of life.,—U. S. Circuit Court of Appeals, 
Third Circuit, in Real Estate Land Title and Trust Co. and 
Douglas MacFarlan, Executors of Malcolm MacFarlan, De- 
ceased, v. Blakely D. McCaughn, Collector of Internal Revenue 
for the First District of Pennsylvania. No. 5558; Oct. term, 
1934. 


Decision of District Court, E. Dist. of Penn., reversed. 








Gross estate of a decedent who died in 1929 should 
not include property transferred in trust during his life- 
time for the benefit of his wife, his three sons, and his 
grandchildren, no beneficial interest in either income or 
principal being retained, although power of revocation 
was reserved in the grantor, only with the consent, how- 
ever, of all the beneficiaries—U. S. Circuit Court of Appeals, 
Third Circuit, in Commissioner of Internal Revenue, v. Edna 
T. Stevens, John P. Stevens, Jr., and Robert T. Stevens, as 
Executors under the Last Will and Testament of John P. 
Stevens, Deceased. No. 5635; March term, 1935. 

Decision of the Board of Tax Appeals, 29 BTA 641, 


affirmed. 


Excise Tax on Sales.—The court holds that plaintiff was 
liable for payment of the excise tax on the sale of matches 
where the contract for their sale was entered into before 
the effective date of Sec. 612 of the Revenue Act of 1932 
but the matches were not manufactured and delivered until 
after that date—U. S. District Court, West. Dist. of Wash., 
So. Div., in Pacific Match Company, a Corporation, v. Burns 


Poe and John C. Bowen, former Collectors of Internal Rev- 
enue. No. 8372. 


Income from Sale of Property—Year When Taxable.— 
The taxpayer, a title insurance company, entered into a 
contract for the sale of its office building on October 1, 
1927, received $2,000 as down payment, tendered a deed, 
and offered to deliver possession. The purchaser refused 
to carry out the contract, and upon suit being instituted, 
the Court, on April 16, 1928, entered a decree of specific 
performance. The court sustains the Board in its holding 
that the profit from the sale was returnable as income in 
1927 and not in 1928 as contended by the Commissioner. 
Therefore, Section 246(b)(1) of the 1926 Act applied, and 
no tax was due because the profit realized was not from 
investment or underwriting income within the meaning of 
that section.—U. S. Circuit Court of Appeals, Third Circuit, 
in Commissioner of Internal Revenue v. New Jersey Title 
Insurance Company. No. 5741; March term, 1935. 

Unpublished Board of Tax Appeals memorandum deci- 
sion affirmed. 


Insurance Company Status for Tax Purposes.—Corpora- 
tion which was principally engaged in the business of 
lending money on bonds secured by mortgages on real 


6951 Fed. (2d) 118. 
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estate and its insurance business was incidental and auxiliary 
thereto was not taxable as an insurance company within 
the meaning of Section 246 of the 1926 Act. 


Bond discount should be amortized over the term of 
the bonds.—U. S. Circuit Court of Appeals, Third Circuit, 
in Lincoln Mortgage & Title Guaranty Company and Arthur 
T. Vanderbilt, Sole Surviving Trustee and Receiver, v. Com- 
missioner of Internal Revenue, No. 5685, March, 1935. 


Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Losses.—Plaintiff in 1928 and 1929 claimed as deductions 
losses from the alleged purchase and sale of real estate 
between himself and two corporations in which he was 
directly or indirectly the principal stockholder. The Court 
disallows the alleged losses as not having been sustained 
by the taxpayer in a regular trade or business or in trans- 
actions entered into for profit, being merely transactions 
effected to establish losses for income-tax purposes.—wU. §S. 
District Court, No. Dist. of Ga., Atlanta Div., in J. H. 


Nunnally v. J. T. Rose, Former Collector of Internal Revenue 
No. 1775 at Law. 


“Net Loss.”—In computing a net loss for the tax year 
1922, an amount paid in 1921 in settlement of a judgment 
against a taxpayer (engaged in the real estate business) 
in favor of a lessee upon the cancellation of a lease for 
fraud in a prior tax year was allowable as a deduction 
for 1921 under Section 214(a)(1) of the Revenue Act of 
1921. This case is distinguished from cases holding that 
fines or expenses connected with violations of govern- 
mental statutes or regulations are not deductible. ‘There 
is no analogy between payment of a fine for a public 
offense and the restitution by a real estate dealer of the 
gains made in a prior tax year by his tortious conduct 
in a private transaction in the course of his business.’— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Guy T. 
Helvering, as Commissioner of Internal Revenue, v. Frances 
Hampton, surviving Widow and Joint Tenant of William 
E. Hampton, Deceased. No. 7315. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Nontaxable Income.—(1) Court reverses the Board of 
Tax Appeals and holds that property received by petitioner 
in settlement of an equity suit was not income when re- 
ceived in 1928. An officer of petitioner caused the organ- 
ization of several corporations which surreptitiously carried 
on business operations which were adverse to the interest 
of the taxpayer. The receipt of the property was in the 
nature of a “windfall” not derived wholly or in part from 
the use of petitioner’s capital or labor, and therefore not 
within meaning of income as defined in Eisner v. Macomber, 
252 U. S. 189, and as restated and applied in subsequent 
decisions of the Supreme Court without modification, 
(Merchants’ Loan & Trust Company v. Smietanka, 255 U. S. 
509; Taft v. Bowers, 278 U. S. 470; Helvering v. Independent 
Life Insurance Company, 292 U. S. 371.) “It was a penalty 
imposed by the law on a faithless fiduciary, a gain granted 
gratuitously because of the necessity of keeping persons 


in positions of trust beyond the temptation of double 
dealing.” ; 


(2) Court sustains Board’s denial of a motion for re- 
hearing where petitioner’s contention was based on the 
failure of the Board to hear arguments on two refund 
claims involving matters not before the Board in the 
appeal—U. S. Circuit Court of Appeals, Third Circuit, 
in The Central Railroad of New Jersey v. Commissioner of 
Internal Revenue. No. 5331; Oct. term, 1934. 


Decision of Board of Tax Appeals, 29 BTA 14, reversed 
on the first issue and affirmed on the second issue. 


Processing Taxes: Restraint of Collection.—The Court, 
without deciding the constitutional question raised by the 
legalizing and ratifying provisions of Section 21(b) of 
the AAA amendatory act, holds that the effect of the 
amendment does not change the Court’s conclusion in its 
original opinion that the AAA processing tax is invalid 
because (1) it was beyond the power of Congress, and 
(2) it constituted an unauthorized delegation of the powers 
of Congress to the Secretary of Agriculture. 
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The Court grants an injunction as to taxes which had 
accrued up to the date of the AAA amendatory act on 
the ground that the provisions of Section 21(a) relating 
to suits for the restraining and collection of processing 
tax are prospective in their effect and the restrictions 
imposed upon the legal remedy for the recovery of such 
taxes by the provisions of Section 21(d)(1) are such that 
it can no longer be properly said that the plaintiff has such 
an adequate remedy at law as precludes equitable relief. — 
U. S. District Court, District of Maryland in John A. 
Gebelein, Inc. v. Lewis M. Milbourne, Collector. No. 2328; 
In Equity. 


The Court holds that the taxing provision of the AAA 
is unconstitutional as to taxes levied under it prior to 
August 24, 1935, and that the plaintiffs are entitled to 
injunctive relief for the reason that they are threatened 
with irreparable injury and have no adequate remedy at 
law. Processing taxes accruing under the AAA after the 
effective date (August 24, 1935) of the amendment to the 
AAA are lawful and valid taxes. Defendant’s motion to 
dissolve the temporary injunctions as to taxes accrued 
before August 24, 1935, is overruled, and is sustained as 
to taxes accrued subsequent to that date—U. S. District 
Court for the Western District of Missouri, West. Div., 
in The Larabee Flour Co. (and 23 other firms) v. Dan M. Nee, 
etc. Nos. 2725, 2730, 2733-2734, 2738-2739, 2741-2752, 2754, 
2755, 2762, 2765, 2766, 2771. 


Recovery by Stockholders of Taxes Paid by a Personal 
Service Corporation.—The right of individuals to recover 
taxes paid (for 1918) under Section 218 of the 1918 Act 
as stockholders of a personal service corporation (on 
undistributed earnings) which was later denied such classi- 
fication, is governed by Section 1210 of the 1926 Act which 
specifically covers such cases, and recovery can not be had 
unless, as required by that section, the tax upon the in- 
come involved has been paid by the corporation. The 
fact that the corporation in the instant case has gone 
out of business, collection of the taxes on the undistributed 
income for 1918 being impossible, is immaterial.—U. S. 
District Court, E. Dist. of Penn. in M. A. Sherritt v. Grace 
N. Lederer, Executrix of the Estate of Ephraim Lederer, 
former Collector of Internal Revenue. No. 16974 at Law. 


Recovery of Tax Penalties—The court holds that the 
plaintiff is entitled to recover fraud penalties paid in con- 
nection with jeopardy assessments for the years 1927 and 
1928, where the Board of Tax Appeals in its decision on 
the Commissioner’s motion to dismiss the appeal because 
of plaintiff's failure to prosecute, found that the Com- 
missioner had wholly failed to comply with the provision 
of Section 907(a) of the Revenue Act of 1928 pertaining 
to fraud penalties, had excluded such penalties, and given 
judgment for the deficiencies only.—U. S. District Court, 
West. Dist. of Wash., So. Div., in Pankratz Lumber Com- 
pany, a Corporation, v. Burns Poe, formerly Collector of 
Internal Revenue. No. 8383. 


Restraint of Collection of Taxes.—Motion to dismiss 
bill under Section 3224, R. S., granted, and injunction 
restraining collection of income taxes denied for lack of 
extraordinary circumstances, where plaintiff claiming ex- 
emption as a domestic building and loan association under 
Section 231, 1924 Act, had failed to furnish information 
requested by the Collector, had permitted its appeal before 
the Board of Tax Appeals to be dismissed for lack of 
prosecution, and had filcd a motion for reinstatement 
which was denied as it was filed more than six months 
after dismissal.—U. S. District Court, Dist. of Md., in 
Supreme Permanent Building and Loan Association v. Lewis 
M. Milbourne, Individually and as Acting Collector of Internal 
Revenue for the District of Maryland. No. 2322; In Equity. 


Stamp Tax on Stock Transfers—Stamp taxes were 
validly assessed on the transfer of 100,000 shares of stock 
on the theory that the petitioner made a transfer of legal 
title of its right to receive such shares where, after having 
subscribed to the stock, it directed that the certificates be 
issued to its nominee, who acquired no beneficial interest 
but held title only, subject to petitioner’s further instruc- 
tions as to any subsequent transfer of the certificates.— 
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U. S. Dist. Court, So. Dist. of N. Y., in Founders General 
Corporation v. James J. Hoey, Collector of United States 


Internal Revenue for the Second District of the State of 
New York. 


Where the reorganization of an Illinois corporation was 
effected in 1929 by the transfer of its property, assets, 
and business to a Delaware corporation in consideration 
of the Delaware corporation issuing its stock directly to 
the stockholders of the Illinois corporation, the Court 
holds that there was not a transfer by the Illinois corpora- 
tion of stock or of a right to receive stock which was 
taxable under Section A-3, Title VIII, of the Revenue Act 
of 1926, or under any other statute or law of the United 
States.—U. S. District Court, No. Dist. of Ill., East. Div., 
in Vortex Cup Company, a Corporation v. United States, at 
Law No. 41389. 


Trusts.—Where the taxpayer, who was the sole bene- 
ficiary of a trust estate, assigned a portion of the future 
income to his wife by an absolute, irrevocable assignment 
which, so far as the part of the income assigned was con- 
cerned, extinguished all future income which otherwise 
would have accrued to the taxpayer, he is not liable for 
tax on the income from the part assigned. Dissenting 
opinion filed—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Guy T. Helvering, Commissioner of Internal Revenue, 
v. Judson Coxey. No. 5550; Oct. term, 1934. 


Unpublished memorandum opinion of Board of Tax 
Appeals affirmed. 


Corporate Net Income: 
Allocation for State 
Income Taxation 


(Continued from page 663) 


factor, it is possible that there might be an agree- 
ment on the Massachusetts rule. Not all of the 
states would favor a distribution of proceeds solely 
on the basis of origin but would insist on some 
consideration of state needs for a part of the dis- 
tribution. This would undoubtedly lead to the con- 
tention that the wealthy states were being taxed 
for the benefit of the poor states. 


Strong opposition would develop to a plan involv- 
ing such a fundamental change in governmental re- 
lationships. This plan “is beset with difficulties and 
is probably impossible of attainment short of a com- 
plete reorganization of Federal, state and local gov- 
ernment.” ® 


Fiscal Integration—The most far-reaching pro- 
posal for achieving uniformity is that of the inte- 
gration of Federal and state tax systems. Under this 
plan, the Federal Government would administer all 
taxes of national importance—personal and corpo- 
rate income taxes, inheritance and estate taxes, and 
sales taxes—and distribute a major portion of the 
proceeds to the states. However, “before asking 
support to a proposal for integration the pro- 
ponents should elaborate their plans for distribution, 
for here is the heart of the problem.” ® Further- 
more, in the approach to this problem, it is necessary 
to decide whether the Federal Government is to act 
as the agent of the states in the administration of 
these taxes,®* or whether “the distribution is to be 


62 Eatene, op. cit., National Tax Association, Proceedings (1930), 
10 


"63 Haig, op. cit., National Tax Association, Proceedings (1932), p. 231. 
In this case the proceeds of the corporation income tax would be 
distributed according to the origin of the income. 
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based on the theory that the taxes are true national 
taxes.” * 


Strong objections have been expressed to this 
method ® and principally because it would be im- 
possible to work out a plan of fiscal integration 
within the present framework of government. Fur- 
thermore, the allocation problem would simply be 
transferred from the states to the Federal Govern- 
ment and the latter agency would be faced with the 
problem of formulating a satisfactory and equitable 
plan of distributing revenue among the states. 


Conclusions 


Of the various methods for the achievement of 
uniformity, there are only two that appear to be 
practicable under present conditions, viz., voluntary 
cooperation by the states in adopting a uniform 
rule, or the adoption of the crediting device by the 
Federal Government. Either of the two methods 
could be followed out within the present framework 
of government. It is probable, however, that uni- 
formity would be achieved more quickly through the 
application of the crediting device than through vol- 
untary cooperation. The uncertainty in predicting 
the results of the crediting principle would be offset 
by the delay that would be involved in achieving 
uniformity through the voluntary cooperation of the 
states. The whole problem represents a challenge 
to the states. If the states are unwilling to cooper- 
ate in the solution of a common problem, it is not 
at all improbable that the Federal Government will 
take action to stimulate a greater degree of uni- 
formity. 
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® Haig, op. cit., National Tax Association, Proceedings (1932), p. 232. 
In this latter case, the money would be used “in support of functions of 
general national concern and apportioned among the states for desig- 
nated purposes, such as for roads, or schools, in accordance with stand- 
ards of need and economic strength.” 

% Harding, op. cit., p. 273. 
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